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Ti” HS % 


CONTAINING 


All the RESOLUTIONS of the reſpeRtive.CourTs of 
Equity, particularly thoſe of the EXCHEQUER,. 
taken from the printed REPORT S, and ManuscriyT | 
CoLLecTions, moſtly by Sir Samvzr Dopp, late Lard 


| Cn1zy Banon, never before publiſhed ; 
5 Together witn 
All the APP EALS in the HOUSE of LORDS, 
to and in Trinity Term, 22 Geo. III. 5 


To which is prefixed, 


1 INTRODUCTION, com hending a als View | 


of the whole Law of. TITHES, with Obſervations on 


ſeyeral Caſes of ApygaL, that hang been adjudged within 


the * ten Vears, of his preſent W S Reign; 


| Likewiſe 
A fan VINDICATION of da C1 


their Surrs for TEE INE > 


4M 


-  AbSo Ve 

An APPENDIX'& ACTS of: Sas, 
With Readings, particularly on Stat. 13 Elz. chap. 10. ind 
chap. 20. on which Acts, and the Conſtruction of them, de- 


pends the whole Learning reſpecting, and the Validity of, all 
Alienations of Eccleſiaſtical Livings at this Day, 


The Whole upon an entire new PLan, and digeſted in a a 


CHRONOLOGICAL SERIES ; with proper TanLEs of the 


Càszs, &c. and a complete copious INDEX to the 


| _ PRINCIPAL MATTERS. 


A 


I JOHN RAYNER, of the Innzs [> Some 


Is THREE: VOLUMES. | 
4 22ͤð7 w  - :* 


x 


cc Nen med guidem fide, ſed diligentid folummode.” 


Sir HEN. sri Max. 


2 O N DON: 
Printed by W. STRAHAN and W. Wooprall, Law 


Printers to his Maj 
rer Ricnanp3os and baun, Royal Exchange. 
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Sir Jobn Compns. es 
AK! eee KT ITCTLT & m. 
bas om? 19 undd en n: FE nase 
#6 Sir Philip Bee, Attorney- Genen. 12 

Cbarles Talbot, Solicitor- General. 2 


1 0 4 Strapge , re of lu. | 


a «wy 4 * . 92 


et Clerk, agaiolt Goodwin: 


ECT OR bring s ; a bill For tithes, in the pariſh a6 
of South Olina > in the ee of Eher. py 


SOX 427 mire ng aq: Ie ts 49 * 


7 2 


The defer ipal pod Wewer pounds; 
teh kues, pa Fable yearly, at ſuch à day, for his 
farm called & Farm, ow at was e n 
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It was objefted for the Ranuik, te ani 
wh too rank, and of that opinion was the whole 
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Ia 2 fuit for 
tithe of lambs 
the defendant 
infiſts on a m- 
An of d. for 
every 


payable on St. 


Mark's day, or 

fo ſoon after as 
demanded. 

This modus is not 
void in la w, but 
the validity of it 
ſhall be deter- 
mined by jury. 
4 ö 
pl. 26. : 


iu Thos T Geo. U. 


5 Jah 14% K ö D. 174t. 
N e. 


Wah, W 42 
Jobn Gi Hard, Clerk, "Defendant. 1 
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HE ling was reger of the pariſhib#iStele P 
next Guildford, in the county of Surry, and 


the defendant'was'a farmer and occupier of lands, i in 
the ſame pariſh: 2.7 81 io? TAO 05 


Lc MA 4 #343% „ n 
i 


In Mi chaelmas FOE 1729, his plinbta < hitte " ie 


bill in the court of Exchequer, againſt the de 
ſetting forth, that he was intitled to llt 


ariſing in the pariſh, or to ſome recompence or ſa 
tisfaction in lieu thereof, and that the defend In! 


from the year 1726 to the time of exhibiting t 


ndant, 


bill, had occupied great quantities of paſture land, 
on which he kept great numbers of ſheep, from 3 0 


be had lambs; yeaned, the tithes whereof were 
manded by the bill. 
admitted the plaintiff to be rector, and that the de- 
fendant occupied a farm and lands in the pariſh, 
couſiſting of twentyr eight acres of meadgw, and two 
hundred and Forty acres of arable land; but no paſ- 


ture ground, except as his arable came round in 


courſe of huſbandry to be ſowed with grafs ſeeds; 
when ſowed with ſummer corn: He alſo admit- 


ted, that about ichaelmas he bought a number 


of ewes with lamb, 


numbers of lambs, which he ſold; but inſiſted, 


that the plaintiff was. not intitled to tithe in kin 4 


of lambs, for that there had been the following an- 


cient uſage and N approved within the pariſh, s 


Kan * 1 "* 260k 40 viz. 


tithes 


The defendant, by his —_— 


and had from them great 


O12, 


withi 


yeane 


Out Cc 
Tiſh | 
o ye 


pence 
ſatisf 
that 

day, 
fame 


r etc 


O 
be h. 
Creec 
tryt 
fend: 


for t 


uſua 


7 Trinity Term, 4 & 5 Geo. II. 


viz. that every occupier of lands "Ind tenements 
within the ſaid pariſh, having a lamb or lambs \ 
yeaned within the ſaid pariſh, ought, and for time 
out of mind had uſed to pay the rector of the ſaid pa- 
Tiſh for the time being, or his leſſee, for every lamb 
ſo yeaned within the ſaid pariſh, the ſum of three 
pence, and no more, as a medus, and in lieu and full 
ſatisfaction of the tithe of every ſuch lamb : and 
that the ſame was payable yearly on Saint Mar#'s - 
day, or ſo ſoon after as demanded; and that the 
ſame. had been accepted by the rector of the ſaid 
r ectory for the time being, in lieu of tithe of lambs. 


On the 14th of Fuly, 1731, the cauſe came on to 
be heard; when it was, among other things, de- 
creed that it ſhould be referred to a trial at law, to 
try the modus as ſet forth and inſiſted on by the de- 

fendant, in his anſwer, at the then next lent aſſizes 
for the county of Surry, in a feigned action; and the 
uſual, directions were e given for that 3 | 


This a hen: Wade byt two of wa 8 BUY - 2 


and therefore, in order to have the opinion of the 
whole coùrt, the plaintiff, by petition, alledged that 
he conceived himſelf. aggrieved hy the ſaid decree ; 
for that admitting the modus ta be in fact as inſiſted 
on, yet that the ſame was void in law, and as ch 
ought not to be allowed ; and to have a trial of that, 
which in itfelf was void in law, would be fruitleſs. 
and vain and. therefore prayed that the caufe might _ 
be reheard, as to the demand of the lambs. 


19 — 2 


* i 


This petition was ned before all the Beens . . 


the 2gth November, 1731; and they being of opinion, | 
that the. faid mad for tithe lambs was not a void 


modus, d laws refuſed to grant a rehearing on thee. _ 


point, but left the plaintiff to try the modus at law 
if he thought fit, 


| The 


* Ss 
4 * 


330 Michaelmas Term, 5 Geo. II. 


The plaintiff declining to go to a trial purſuant 
to the ſaid order, it was on the 28th of November, 
1732, ordered that the plaintiff ſhould ſhew cauſe, 
at ſetting down the cauſes after Michaelmas Term, 
why the modus, as inſiſted on, ſhould not be taken 
pro confeſſo ; and no cauſe being ſhewn, the order 
was, on the gth December following, made abſolute. 
And on the 8th of February, 1732, it was ordered, 
adjudged, and decreed, that ſo much of the plaintiff's 
bill, as related to his demand of tithe lambs in kind, 
ſhould be diſmiſſed with coſts, 


See this caſe on appeal, under the name of Gi ford 
and Webb, 5th of May, 1735. And ſee the caſes 


of Heaton againſt Regal, and the caſe of Crofts, 
both under Michselmas Term, 8 Geo. I. and of 


Reynolds againſt Vi dete under Trinity Term, 
9 Geo. I. 


Michaelmas Term, 5 Geo. II. 
November 4, A. D. 1731. 
In the Exchequer, 


Chamberlain, Rector of Braybroke 


ena. 
in the county of Nottingham, 


| Spencer, and about forty others, Defendants, 


Veon e bill for - ILL was preferred for glebe, common, and 


glebe, common, tithes ; the caſe upon the bill and anſwer were 
and tithes, court ; IPA : 
inclined to fol- almoſt exactly the ſame as that of Stweetapple againſt 


| — 9 the Duke of King/ton, [which ſee under Trinity Term, 


the caſe of 1 Geo, II.] the court was inclined to follow the ſame 
_ Sewertapple 

agaiaſt che Duke of King ſton. Burb. * n. 
| rule 


fo 


all 


ler 


rd 
ſes 


Michaelmas Term, 5 Geo. Il. 


rule in this caſe as in that; but the plaintiff agreed 
to have his bill diſmiſſed as for the glebe and 
common. 


November 7, A. D. 1731. 
In the Exchequer. 


Brinklow and others againſt Edmonds Rector of 


the pariſh of Newton Longvilie, in the county 
of Buckingham. 


Bill was exhibited by the land-holders, &c. to 
eſtabliſh ſeveral moduſes in the pariſh of New- 


ton Longville, in the county of Buckingham. a 


1. That tithe milk ought to be paid by every tenth 
evening and morning's meal, in kind, from He. 
 Honday, to the ſecond day of November, to com- 


mence upon the evening of Hoe Monday (that is the 


Monday fortnight after Eaſter day) and the morning. 


following, to be taken by the rector, at the place of 


7 milking, and no tithe milk to be paid for the reſidue 
of the year. 


But by the court, this is void upon the face of it, 


being only payment of part for the whole. 


. The ſecond was a medus of an half-penny for 
each calf in lieu of calves, payable on Vedneſday be- 
fore Eaſter; this was admitted by the defendant, and 
eſtabliſhed. | 


3. The third was a ſmoak penny, in-lieu of fire- 


wood, burnt in their reſpective houſes, which was 


alſo admitted and eſtabliſhed, 


4. The fourth was an half-penny, payable on 
meet day, for the wool of each ſhcep dying between 
Candlemas 


331 


Modus of tithe 
milk in kind, 
being a payment 
of part ior the 1 
whole, is dad. 5 
Bunb. 307. pl. 

390. 


Hoe Monday, 
the Monday 
fortnight after 
Eaſter day. 


Modus cf an 
half- penny for 
cach calt, efla- 


bliſhed. 


Modus of a 
ſmoak penny 
tor fre- wood, 
good. 


Mudus of an 
halt penny rot. 
the woul of 
each ſheep but, 
eſtabliſhed. 


332 


Modus of four - 
wer a month 

or the tithe of 
wool of ſneep 
* thorn in the pa- 
riſh, eſtabliſhed, 


Though objected 


to, for want of 
proof. 


Sts tant; 
of lambs, 


Modus decimand: 


of pigs. 


» 


Michaelmas Term, 5 Geo. II. 8 


Candlemas and ſheer day, which was likewiſe admits | 


ted and eſtabliſhed. 


5. The fifth was four-pence a month, payable o on 
ſheer day, for the tithe of wool of every hundred 


ſheep ſhorn in the pariſh, which were brought into 


it, after the ſecond day of February. 


As to this it was objected, for the defendant, that 
the witneſſes diffeted in their evidence, as to the time 
of payment, one proving it to be payable about EAV 
ter, the other a few days after ſheering day ; ; but, 
notwithſtanding this objection, it was eſtabliſhed, 
the defendant having no proof in the cauſe, 


6. Where the pariſhioner has ten lambs, the tenth 


is due to the rector on Saint Mar#'s day; if nine, the 


rector is to have one, and pay the pariſhioner an 


half- penny; if eight, he is to have one, and pay the 


pariſhioner a penny; and when ſeven lambs, the rec- 
tor is to have one, and pay the pariſhioner three- 
pence half-penny ; but for a leſs number is to have 
no lamb, but is only to have an halfpenny paid him 
for each lamb under ſeven. 


This was eſtabliſhed, notwithſtanding it was ob- 


jected that by the cafe of Reignolds againſt Vincent, 


[which ſee under Trinity Term, 9 Geo. I.] a pay- 
ment on Saint Mark's day was adjudged void; but 
note, it was proved in this cauſe, that the parſon 
had a benefit; for when there were ten lambs, after 
the pariſhioner had taken two, the rector was to 
chooſe his one. 


See the caſes of Crofts ; Heaton againſt Regal; 


7. The like modus, as to pigs, was eſtabliſhed, 
8 There 


ts 


here 


Hilary Term, p Geo. It: 


8. Three eggs for every cock and drake, payable © 
on Wedneſday before Eafter ; and for every hen ant 
duck, reſpectively, three eggs, in lieu of tithe eggs, 
and chickens and ducks, hatched in the pariſh, eſta- 
bliſhed all, as above, without trial, the defendant 


1 no 9 


Not to aden to turkies, becauſe brought into 


England ys 


Hilary Term, s Geo. II. 
| January 27, A. D. 1731. 
In the Exchequer 


Bond againſt Barrow. 


PON a bill for tithes of afſart 1 Baron 
Comyns ſeemed to be of opinion, that the words 

de novo aſſartatis et aſſartandis, in the grant of Edward * 
the Firſt, ſhould be conſtrued to extend only to ſuch 
lands as were at that time aſſarted, or intended ſhort- 
ly to be ſo, and not to ſuch as in future ages ſhould 


happen to be affarted, eſpecially if no tithes have 


uſually been paid; as if a man grants tithe wool 


of his ſheep, that he ſhall have ſeven years hence, 


if he had no ſheep at the time of the grant, it will 


- 


oe void, 


. 
| 


See the caſe of Evans againſt Newell, dale Bofter 


Term, 9 Geo. I. 


ky 


February 


No ſuch modzs. 
for turkeys, 


Conſtruction of 
the words ©* de 
n0U0 aſſartatis: 
et aſſartandis, 
in the grant af 
Edward the 
Firſt. 

Bunb. 312. ple 


396. 


Grant of tithe 

on cattle not in 
grantor's poſſeſ- 
ſion, at time of 
grant, void, 


Tithe herbage 
ſhall not be paid 
for ſheep ſho /n 
ont of the pa- 
zith, becauſe 
they are profita- 

ble cattle. 
Bank, 313. pl. 
398. 


Where land is 
fown with tur- 
nps, after the 
corn is clearcd, 
and fed with 
ſeep and barren 


cattle, that tithe 


Mall be paid of 

foeh turnips. 

j BG, 314. pl. 
399 · 


Hilary Term, 5 Geo, II. 
February 19, A. D. 1731. 
In the Exchequer. — 


Poor againſt Seymour, 


ILL. for tithe herbage for ſheep depaſtured 


in the pariſh three or four months, after they 
had been ſhorn, and then were removed into another 
pariſh, and ſhorn there. 


By the court, no tithe herbage ſhall be paid for 
ſuch ſheep, becauſe they are animalia fructuoſa. 


February 19, A. D. 1731. 
In the Exchequer. 
_ Swinfen againſt Digby. 


N this cauſe, the court declared that where land 
is fown with turnips, after the corn is cleared, 
and fed with ſheep and barren cattle, that tithe ſhall 
be paid of ſuch turnips; though it was inſiſted upon, 
for the defendant, that the ſoil in the county of Staf- 
ford was dry and ſandy, and that this method of 


| huſbandry improved the land, ſo that the plaintiff 


had zberiores decimas of corn, and had received the 
tithe of lambe and wool of the ſheep ſo fed before, 
but the court over-ruled this defence, and ſaid it 
amounted to a ion decimands, as to turni ps. 


. Michaelmas 


— 1 CTY as 


” 335 
Michael mar Term, 3 Geo. II. 
| A. . 1734 
In the Exchequer. | k 
Benſon againſt Olive. 
P ON trial of an iſſue directed by the court of Depoſition of e 


witneſs examin- 
Exchequer, the depoſition of a witneſs examin- ed fifty years 


ed in 1672, was offered to be read, without any evi- as _— 


dence of his being dead, relying on the preſumption ſome account of 
his death. 
from length of time, which would intitle the reading a 2 Sta. 920. 


deed of that date, 


| The Chief Baron refuſed to let it be read, ſaying, 
a deed had ſome authority from the ſolemnity of hand 
and ſeal ; he ſaid, if proper ſearches or inquiry had 
been KT and no account could be given of the 
party, he would haye admitted the depoſition at ſuch 
A diftance of time. 


See this 4. under Trinity Term, 3 Geo. II. 


N Michaelmas Term, 6 Geo. II. 
6 October 26, A. D. 1732. 
. In the Exchequer, 


Chriſtian againſt Wrenn and others, 


ILL by the vicar of Creſibwaite in the county of . Depofitions in 
the original 
Cumberland for tithes, cauſe, not per- 
mitted to be 
read in the croſs cauſe, becauſe the point in iſſue in the croſs cauſe, was not in iſſue in the 
r cauſe, Bunb, 321. pl. 403. 


5 N | 2 | The 


| Michaelmas Term, 8 Geo. II. 


Michaelmas Term, 5 Geo. II. 


The defendants inſiſted on a cuſtomary manner of 


payment of tithe wool'of the elder ſheep, by weigh- 
ing the wool, and delivering the tenth part without 


fraud to the vicar, without fight and touch, but this 


was over-ruled on the authority in Hob. 107. 


They alſo infiſted on a modus in lieu of lambs 


and the wool of Jambs the firſt clipping, when they 
are called hog-ſheep, viz. eleven-pence for every 


tenth lamb, and ſo in n for a leſs number. 


They alſo preferred a crak bill to eſtabliſh this 


modus, but varied from that in the anſwer, that where- 
as there it was ſaid “ and ſo in proportion, &c. that 


fact not being true, here the proportion for each 


under ten was ſet out, as for nine lambs nine-pence 
halfpenny, Sc. | 


The plaintiff examined no witneſſes in the croſs 
. but obtained an order, that the depoſitions in 


the en ſhould be read in the croſs cauſe. 


Now upon the 1 the pleintiff * the croſs 


cauſe offered to read the depoſitions in the original 


cauſe; but it was objected, that the modus in the croſs 
cauſe, was a different modus from that in the anſwer 
to the original bill, and therefore was not in iſſue on 


that examination; and of that opinion was the whole 


court; ſo the plaintiff had a decree for an account in 
the original cauſe, and the croſs bill was diſmiſſed 
with colts. 


See the caſe of Laithes 1 curilian, —_ 


Hilary - 


RS 55 
1 
* * + 8 
* 7 2 * 
2 


Hilary Term, 6 Geo. u. 


February. 20, A. D. 1732 . 
In the — 5 
At Serjeant Im. 


* 7 


Lady Charlton againſt Sir Blunden Charlton, | 
ORD Chief Baron N ee it as his 


opinion, that there could be no preſcription in 
non dicimando againſt a lay rector, any more than 
againſt a ſpiritual rector, and that they were equally 
intitled to tithes of common right; and that it was 
ſufficient for a lay rector to ſet forth in the bill, that 
he was ſeiſed of the impropriate rectory; and if he 
made out his title to that, it would be ſufficient, 


without putting him to the proof of having received 


tithes; and to this opinion Baron Comyns ſeemed to 
aſſent ; but note, he diſtinguiſhed between one who 
ſet up a title to the refory,' and one wha intitled him- 
ſelf only to the tithes, or any ſpecies of tithes, with» 
in a pariſh ; for in this laſt caſe the plaintiff ſhall be 
held to ſtrict proof, not only of his title, but alſo 
of the preſcription of all other tithes he fets up a 
title to; and in this preſent caſe, the plaintiff having 
ſet forth a title in Sir Francis Charlton (under whom 
ſhe claimed) to all the tithes in the pariſh of Luce 
ford (except ſuch. ſmall. tithes. as the vicar uſually 
received) and not to the rectory; and the defendant 
denying the plaintiff”s title to the tithe herbage, and 
the plaintiff not being able to prove any herbage tithe 
ever paid, though. ſhe attempted to prave the unity 


of poſſeſſion for above N years, 2 the hen was 
an | 


. - * % 
17 8 82 3 - . 


See ZW caſe of ths Weiten of 257 enn 
2 under Trinity Term, 9 Geo. II. 
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There can be no 
preſcription in 
non decimando, 
againſt a lay 
reQor, any 
more than 
againſt a ſpiritue. 
al rector. 

Bunb, 32 5 ph. 
407. 


- OY 


June. O, A. Ie 1733. 
In the Exchequer. 


Salmon and other againſt Rale, Rector of Hol- 
conbe, in the cgunty of Somerſet... 


Like bill as that brought in 4 of Sie 
| | ws prone 5 Edivard Blacket againſt WO which 
— = ih under Trinity Term, 10 Geo. I. for eſtabliſhing 
is ſought to be maduſes, fame whereqf | the defendant admitted, but 


3 =P abſolutely denied the moſt and greateſt of them; and 
u the whole court Us Exchequer, though the plaintiff 

05 ere Bad not put in a plea to the libel ir in, the Spiritual 

ot yet fince that couft © cannot * try moduſes, and 

bin prays an eſtabliſhment thereof, an injunckſon 


Was granted. 


Injunction to 


6 
C57 Yo! 


f enen 11. 2 D. 1738+ 
YN i * In che Excbeguer * 101 ; 40 145 a 
_ * wit, againſt Goodman and ers, 


Where the day 
of payment of a 
modus is admitted 
in an anſwer, it 
may be ſupplied 
by evidence, but 


walt of Somos. 


vidence, bu 8 a a andy of dg 
2 bill eo eflabliſh deoſree bf each e, and Mx fhiNlings ai eg 

Hesl. 38. „l. Pehee Bor ery tench off, for the tithe bf alf ante 
%. it 6 0 Was Altegen in the drift, Gier, ze 
l ts forkiet $fevetlvits, fecined 'Y be hn 


221 70 iet 913 257. CHARITY * ILY a. 99 — r Ban 


, * e, if you ſhould not read © cannot dire an iſſue to Fo — * 
Kale becauls.ne t of me cha. top 5 mute by i ber. 

1 woo em dne bus g ohigction; 

K 1 : | 


1 1 
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n= tithes - a Bid in the 


us as was a 


ms A A «a 


” 


>, 


Trinity Term, 6 & 7 Geo. II. 


objection z yet, by* he whole court, Ihe defendant was 


permitted to prove the day by depoſitions ; ; and there- 


upon the court difected an ifſug't6 tty the fame, with 
liberty to indorſe the Jolle. 


N 


3 


Nate; the 103 Chief. | "XN took this diſtinction, 
that.in an anſwer the day nay be ſupplied by the evi- 
dence, ſo as to be a toundation for the court to direct 
an iſſue; but in 4 croſs bi! 1 eſtabliſh a medur, a day 


muſt be e alledged, 


* 


Mete; it was objected, that the fir ſhillings ny 
eight-pence' was too rank; and it was not alledged 
that -any thing was payable; if there were leſs than 
ten calves; both which ſeemed material objections ; 
but the court thought a verdict might make it Moat 


May 20, 1733, this cauſe came on again upon wy 
retuin of the poſtea; the jury found the iſſue for the 


modus for the milk, and that the modus of four- pence 


was payable at Eaſler; ſo as to that, the bill was 


diſmiſſed with coſts, both at Aar and in een 
to ſo much. 


As ws the other modus for Auen the] jury found it, 
but no day when' Payable; but upon the objection, 
that it was not faĩd, „ and ſo in proportion, if there 
be a leſs number than ten;“ and the jury not having 


found it ſo (if they had, quere (ſays the reporter) if it 


would have made any differenee) the defendant was 
decreed to account for tithe calves,” but no coſts were 
allowed, om either ſide, at lato, as to this modus, the 


751 o $0577192 09010 7 

deer theicaſes of Philippsagainit She, IPO Trining 
n Der, II Gro: I. Morte | Manage: againſt 
, · f,, under Eaſer Term, 1 Ges. II. 


22 Hilary 


4 | 
7 


Medus of fix 
ſhillings and 
eight pence for 


one calf in ten, 


and not ſaid, 
« and ſo in pro- 
portion, if there 


be a leſs number 
than ten, it bad. 


lan being tot the defendatit, the low for the plaintiff 
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Bill for tithes, 


lay ing a cuſtom 


for the pariſhi- 
oners to give 
notice of ſet - 


ting out tithes, - 


cr that there is 
ſome other cuſ- 
tom of the like 
nature, held 

ä bad, and diſ- 
miſſed with 
coſts, Bund. 
333* Pl. 414. 


Hilary 1 7 Geo. u, 


January 28, A. D. 1733 
In the e 5 
Beaver againftSpratley. 


HE plaintiff as jeſſee of Mr. Blagraue, im- 
propriator of Stratfield Mortimer, in the county 
of Berks, brought his bill for tithe of wheat, barley, 
&c. and ſet forth, that by the cuſtom in that pariſh, 


all the occupiers aught to give notice to the perſon 


intitled to the tithes, of ſetting forth their tithes, or 
there was ſome other 6ufiom of the like nature, and that 


the defendant had not given notice, 50 prayed an 
account, 


| 8 hearing, it was objected for the 
defendant, firſt, that it was unreaſonable the occu- 
pier ſhould be obliged to give notice to the perſon 


intitled to the tithes, for he might liye one e 


miles out of the pariſh, 


Rice Carter and Comyns thought there was 


ſomething i in the objection, though the Lord Chief 


Baron thought this well enough, for notice to the 
Wen would be good notice in that eaſe, 


..The ſecond objeQion was, that it was 60 uncer- 
tain „ or ſome other cuſtom of the like nature”; to which 
it was anſwered, that this bill was not to eſtabliſh 2 
cuſtom, it was but only for an account; and the 


cuſtom was only alledged as an inducement to that | 


demand; tho” in the firſt caſe greater certainty was 


required , N it is to be the foundation of an iſſue, 


which 


— 


r mp a+ 24a 


Sy os 


Hits Term, 7 Geo. i. 


eſtabliſhes a cuſtom, 


But by the whole court, this is a fatal objection to 
the cuſtom, and that being the foundation of the 
plaintiff's demand, we cannot decree an account, 
without firſt ain cftÞ the cuſtom; and the bill 
was diſmiſſed with coſts. 


ana 31, A. D. 1733 
In che Exchequer, | | 
Smith againſt Moegatt 


AI preferted for twelve or thirteen differ- 
ent ſorts of tithes, and the plaintiff did not 
abridge his demand by his replication ; upon the 
hearing it was referred to an account; but cofts were 
reſerved generally till the report came in. 


Now upon the report it appeated, the defendant 
was indebted to the plaintiff for one ſpecies of tithes 


| which is generally directed before a court of equity | 


The coutt (tbo 
haſtily in the 
opinion of the 
reporter) de- 
creed plaintiff 
his coſts gene- 
rally on a bill 
for thirteen : 


different ſorts. 


of tithes, tho? 

the plaintiff 

proved but one 
cies of tithes 


only, (viz. wood) forty pounds, but not for any of due, nor did be 


the other tithes demanded by the bill; and therefore 
it was inſiſted for the defendant, that the plaintiff 
ſhould have his cofts, only as 10 the wood, which 
was reported for him, but that he ought to pay coſts 
for all the others S and e he had nut 
proved. 2 n 


Note, his ſhemad ey 06 the plaintiff 


not having abridged his demand by his replication, 


but having put the defendant to the trouble and ex- 
pence of entring upon the proof of the other matters, 


but 'the court (too haftily) decreed was ep 
to the n 


abridge his de- 
mand by his 
replicatiof, 
Bunb. 335 


pl. 4237s 


Michaolmas 


of wy for his 
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In dhe Exchequer. 3 wee 1 
Sir AY Nagl Le 


Sir Lawrence Carter. . 
Sir John Con hs, dur A 
Sir William 7 en | 
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No Attorney Ceneral. 
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HE dean A chapter of 9 being, i in 
he right.« of their church, ſeiſed in fee of the 


es 
Y >» 
— RT. g 


i 
— 


impropriate reQory. of the parſonage of old Radnor, 


and all manner of tithes ariſing and renewing yearly a 


178 5 within the ſaid patiſh z, by, indenture of the leaſe 


under their common ſeal, dated, the 2 5th of Novem- 
ber, 172 23. demiſed the ſame to the moſt noble James 
Duke of Chandos, bis executors, adminiſtrators, and 
aſſigns, from the date of the ſaid leaſe, for twenty- 
one n, under the yearly rent therein mentioned. 


—— 


— —  —  ———C—C——————C_ —_ — 
—— 


A and. by indenture dated the. I _ of Rune. 
1728, the, Duke afligned the faid leaſe and preiniſſes 
tothe plaintiff, his executors, adminiſtrators, and 
aſſigns, ſubject to the ſaid yearly rent, whereby the 
plaintiff became well intitled to all the tithes and 
duties ariſing and growing within. the laid zeQorys 


— —— SO — ——— — 


—— — — 


and the ticheable Places thereof, 


eee ⁵˙ov . ee et P — — 
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Tie dekendaßt faltet the Tad * 5th of 'Februdty, z 
- 1728, en ied a mefſuage 90 lands within, the 
ſaid 1 end articular FT, Mirty acres of meadow | 
and _ Paſfupe | zrquiid ; bi i e to tithe the 
ſame, for the years 1729 and 1739, or to, make 
the plaintiff any ſatisfaction for ſuch tithes ; "he, in 


_Michoemas, Tow 173 Wile! bis ill a che court 


of Exchequer againſt the defe Aa 80 an Fenape and 
ä fatisfaQtion thereof. 


4 
5 „ 1 135 7 fy hp 7 
rr 2. Py! Ss 44 » ud of 4} 1 


70 


To 1 in 3 ela put in | "his FOR 
and thereby admitted it to be the bel opinion of 
the country, that the plainziff Was owner, of the 
tithes ; 3 ſaid that he eeupied one  meſſuage, ia. Tmall 
garden, fve.a Acres, of Fable, four ares of paſture | 
ground, and an acre and half pf meadow ,, \thax. "ey | 
the meadow, he was, Feyant. - at will, at if 48 ga 

year, and that -it was, in, thegeneral , onipion,,. ithe 
bes, and ver any tithe hay, was paid_for the (mg ; 
but being. only tenant at will, and, the value .of che 
tithe wall, and rather than give. any, calgür- ot a 
uit, he qrdersd his ſervant, mowing there in 2280, | \ 
in. caſe the plaintiff's agents e zirhe, hay, to Ne 
fer it aut ; phat ſoon preps (Henry, Davin, the ples 
tiff's Leuna, who, had heaps litbe, Ealbecer thingy 
Jears, being MHfered to hans The, hay tithed, auſegred 
henever gathered. tighefram rhange, and. would net 
þ | meddle ich , end they (might amy it May,; 
whereupopthe, hay was-eergindh hopelunkithed. (Thar 
in abe ger, fidkerd (Furr, the ad- 
f agent, came to the raid meadow, and w, che hay 
| tithg, and ꝙpened ane, of; the ,corks, 2nd:imagining 
8 no. tithes were dug, ment away, and Jad, be. mould 
f conſult. Hemel Lewis, theſplaimt iff s. chief agent, aud 
ſoon after returned and ſaid, he would not meddle 
— withzit, whareypon..theidefendant carried it heme: 
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344 | Michatlmas Term, 7 Geo. II. 

2 and that having grazed the ſaid meadow each year, 
till the middle of May, he had but little hay, and 
believed the tithe thereof was not worth above one 
chilling and ſix pence each year; but knew not how 


the ſaid meadow became exempt from the payment 
of tithes. ST 


' Ifue being joined, tt witneſſes were examin- 
ed, who proved the demand of tithe hay of the ſaid 
A and that the defendant forbid the plaintiff 
to take the ſame, but no proof 1 was given of the * 
tended exemption,” | 


On the 1 5th. of November, 1733, the cauſe was 
heard before the Barons of the Exchequer, who de- 
creed, that the defendant ſhould account with and 
ſatisfy the plaintiff for the value of the tithes of 
hay of the faid meadow for the year 1729 and 
1730; and it was thereby referred to the deputy - | 
remembrancer to take fuch account, and to make ' 
his report with all convenient ſpeed ; and the 
cauſe was to continue in the paper of cauſes, to be C 


further heard upon coming im of the ſaid report. In f 
purſuance of this decree, the deputy on the third of _— 
February, 1734, made his report, and thereby certi- T 
fied, that there was due to the plaintiff from the de- 2 
fendant for the value of tithe hay of the ſaid meadow, 1 


for the years 1729 and 17 30, the ſum of nine ſhil- 
lings. And the cauſe being heard upon this report, 
on the 10th of the ſame month, the court decreed 
that the report ſhould be affirmed, and that the de- 
fendant ſhould pay the plaintiff the ſaid nine ſhillings 
reported due, together with coſts of the ſuit, to be 
taxed ; and which were afterwards taxed at the fum 
| of Kfey-one Py five ſhillings, and eight-pence, 


e aws 


| See this caſe on appeal, -uhder Trinity Term, 


Michaelmas 


11 Geo. II. 


1 


| Michaolmas Term, * 8 Geo. II. ; 


OGober 31, A. D. 1734. 
In the Exchequer. 


Sir Fames Reynoldigl I rd Chief Barons. 101 
Sir Lawrence Carter. | 
| Sir Jobn Coniyns. . 
Sir William Tbomſon. 
p Jobn Willes, Attorney General. 
b I " I” Ryder, Solicitor General. 
Jobn Strange, Recorder of London. | 


Laithes and. others againſt Chriſtian, vicar of 
Croſthwaite, \ ia C umberland. 


ILL by the owners and otcagiers of lands in 
the pariſh of Cro/thwaite in the county of 
Cumberland, to eftabliſh moduſes ; one in the two 
foreſts of Barrowdale and Wyithburn within the pariſh, 
the other within the pariſh at large; but there was 
no variance of the moduſes, only as to the ſums pay- 
able ; ſo that there were in effect the ſame as to the 
point in diſpute now, which was my 


The plaintiffs by their bill laid their — to 
be for every tenth lamb, payable on Monday next 
after Midſummer- day, after the lambs fallen, except 
ſuch as were not alive on Midſummer-day, in lieu of 


Iſſue directed to 


try a modus, 


though not 


proved exactiy 
as laid in the 


bill, Bund. 
340. pl. 422- 


lambs, and the woel of ſuch lambs, which were called 


hog: ſheep, 


The defendant in his anſwer admitted there wite 
ſuch moduſes payable as in the bill for lambs only, 
but. 


— n <2 8 LS 2 
9 
LIN 


— — ge. FEISTY 2 
rr 


Parl. 214. 


8 for lambs alive on 
their witneſſes proved that ir xuas or ſach as were 


Eafter Term, 9 Geo. II. 
but höt for the ws! z bd möſt of he Hu elleg agreed 


with the bill, as the defendant did, Hop oak the being 


paid for the . 


The plaintiff had but 1 1 1 ta prove 
(and in the pariſh at large only) that the modus was 


”n + Yhrideſt” of 


alive on the Monday next after Migſummer- day; 
which varied from the bill, and "therefore the de- 
fendant objected, that tue Perm AR el not proved 


the modus as laid in the bill; but the defendant hav- 


ing admitted, and his Witte s agreeing with the 
bill, but differ only Ae ns Ihe Ir it, the 
court thought: here was a bificyentigrgundeto grant 
an iſſue to try the moduſes, with liberty for the judge 
ho indorſe the Lee, which | open; ty 2 

directed. rn 


cee the teaſe of Chriſiam rink ns, 
unn Nr wal I. 


af Term, 9 ev. HM. 


ER 5. N. D. 55. 
In the Hoyſe of Lords. - 


Jon Gifford, Clerk, —— Aerea. . 
Juoln Mil. — Reſpondent: 
RO M the decrees, orders, nd g 


in this eaſe, {which .ſee-unter -H and "Gif- 
"ok in Trinity Term, 5 Gee. IL] the, zpreſentap- 


peal was brought; and on behalf of the appellant it 


8 : | Was 


# 


* 
ng 
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1 
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0 
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f 


3 f tht I 


Ea ram YER! 17 


"was ed anteiided; 5 at che iſue ttt t aadiroutt not 
to have been ie e before the obſeckions tothe val 


| rn legality c of the modus were corifidered by che cout, 


ecauſe, if theob ions were allowed, there bee 


ade 


no foundation to fend ſuch ! iſſue to be tried za 9 
the other hand, if ſuch iſſus wete tried, and'a d ve - 
dict obtained, eſtabliſhing the fat ot the modug, a d 
afterwards, on i hearing the ob jections, the court hon d 
be of opinion, that ; it was got a. 00d modus, the Par- 


ties, would then | have. been p pur th great charges, and 
trouble, to no purpoſe. It was however ſubmitted, 
that after the i ue was taken pro confeſs againſt the 


"appellant, the fen ought to have prevailed, and 


the modus been ſet aft de ; becauſe a a, cuſtom or WE! to de antes 


#4 & 3.2 


pay a ſum of money in lieu of tithes, | muſt be ie. 
morial; but if it can be thewn. by evidence, or 
from any thing i in the nature « of the Þ ayment, kbar it 


is not ancient, and immemorial, then it is not A 


modus, but only a a compolicjon, | Weh may bing the 


parſon that inakes it, but cannot t bind the "lucceflor, 
without his conſent. ; Tris is well Eg chat | in an- 


16 141 tþ ; JAG 5 


fo much "TI than at betet, rt com a lamb, which 
may now be. worth 2 s. 64. 200. years ago would 
not have been worth more than 6.4, or) in ſuch pro- 
portion. But in the preſent caſe, the, ſum of: 2. 
inſiſted on to have been anciently ; and, im memo fa 
paid in lieu of every lamb (which ſets the price of 
every lamb at 2 3. 6 d.) is ſo near the value of ſuch 
tithes, even at this day, that it proved itſelf to be a 


modern compoſition only, and not an ancient cuſ- 


tomary immemorial payment or modus; and there- 
fore ought not to bind, the appellant, TR had a right 
to his tithes in kind, 


On 
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448 | Eater Tem, 9 Geo. II. 


on che other ſide it was argued, that the inodut 
"being a matter of fact, if in any wiſe doubtful, was 
properly triable by a jury, eſpecially as the appel> 
lant, at the hearing of the cauſe, refuſed to admit 
the fact of ſuch modus; and the court would not bar 
the appellant of his right to tithes, until the reſpon- 
dent had eſtabliſhed the fact of the modus he had in- 
ſiſted on, in the moſt ſolemn manner, by a trial at 
law. As to the objection, that the modus upon the 
Mate of it was void, and ought not to be allowed; 
and that therefore the trial of ſuch an iſſue would be 


cha 

vain and fruitleſs; the ground of the objection ſeem- ere 

ed to be, that the modus was ſo great, and ſo near po! 

the value of the tithable matters for which it was an 

paid, that it could not be preſumed to be well eſta- ſux 

bliſhed as a modus or preſcriptive payment, but mult by 

be a modern compoſition, conſidering the decreaſe det 

of the value of money for two or three centuries, pi ſt; ſuc 

but this objection ariſing upen a matter of fact, was it, 

very proper to be conſidered by a Jury, who would ap 

'enquire as to the value of lambs in the place where tit 

this controverſy aroſe z and therefore it was hoped, 8. 

that the decree and orders would be affirmed, and the of 

| appeal diſmiſſed with coſts, | 3 m 

Decree affirmed, Accordingly, after bearigh counſel oh this 1 1 
XXIV z. it was ordered and adjudged, that the fame ſhould 8 
| ; be diſmiſſed, and the degree and ofders therein com- th 
plained of, affirmed, Ea | ye 

dt 


Rees Gif. - Appellant. 


— * re 


e uſed, * „ 


—— at — —ͤ— 


| Trinity Tem, 11 ibn II. 
June 7, A. D. 1737. 
In the Houſe of Lordi. 


Thomas Louis, Eſq; e e Reſpondent. 


HE appellant, rather than ſatisfy the demand 
in the original cauſe [which ſee under Mi- 
chaelmas Term, 7 Geo. II.] appealed from that de- 
cree, inſiſting, that the bill being founded on a ſup- 
poſed fraud in the appellant, in concealing his tithes, 
and praying a diſcovery and account of the tithes ſo 
ſuppoſed to be concealed ; and the appellant having, 


by his anſwer, denied any concealment ; the reſpon- 


dent, in order to intitle himſelf to any decree upon 
ſuch a bill, ought to have verified the allegations. of 
it, but which he had not attempted to do; that the 
appellant having ſtated the matter of fact, as to the 
tithe of the mgadows, and denied all fraud 3 and as 


no fraud was attempted to be proved upon the com- 
 miſlion,. or inſiſted on at the hearing, nothing re- 


mained i in controverſy between the parties, or to be 
accoynted for, byt a demand of 35. or 45. for which 
the reſpondent might have had, and ought to have 


the appellant into a court of equity, for a demand ſa 
very inconſiderable as to be beneath the dignity of 


the court to take any notice of, But ſuppoſing the 


decree proper, there was not the leaſt colour to de- 
cree the appellant to e tops the tithe hay of the 


„ Sir Jebn Churchill, as eit curiæ, declared his opinion to 14 that 


Exemptions 

from tithes are 

not er 
Br. A 

Parl, 27 Gr, 

and Rud, Law 

pl. 10. 


taken his remedy in a court of law, and not brought 


7 


beg for beet tithes was not proper forthe un of ch, and had 


year 
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Decree affirmed, 
Lords een 
XXV. 141. 
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Srinin Term, tr Geo. Ir. oy: 


year 173⁰5 which he had actually ſet out, A Twbich | 
the reſpondent's, Agent might have carried away, but 


would not meddle with ; nor was there any evidence, 
that the bay in queſtion was worth 9 5. If, however, 
it really was worth that ſum, the decreeing coſtsz 
which amounted to 51 l. 5s. 8 d. was ſurely a pu- 


| niſhment more than equal to the appellant's crime in 
not paying 9s. and eſpecially as he had ſworn i in his 


anſwer, that the reſpondent never demanded fatisfac- 


en tion. Under theſe circuinſtances, therefore, it was 
1 hoped, that the decree would be reverſed, and the 
: reſpondent” S bill diſmiſſed with coſts, Pu 


1 % a 
* 4 & 


On the other nde i it was faid, that tithes in kind 
are due of common right, and no preſumption from 
report only os to be of any e to Vader a de- 


"TIFFS Y 


anſwer, bad ſet up a ; pretence of exemption from 


tithes, yet he bad given no proof of it, nor had be 
tet up any modus or compoſition in lieu of tithes; 3 
that it appeared clearly; from the proceedings i in the 
cauſe, 'that the appeNant conitfoverted the reſpon- 
gent right to the tithes ; and therefore it was pro- 


per to fue in a court” ol e equity, in order to aſcertain 


and ſettle ſuch tight; and that the appellant' s an- 
ſwer, as to his not diſputing che reſpondent's right, 
was inconſiſtent with itſelf; for though he adinft- 
ted, ir he ould have paid” tithe for his hay, hat 
Uiowghr the reſpondent woofE have required it; 
yet he did not even fü mit, by Mis amfer, to 5 


any tithe for, the fame, "rough the relpondent bas 
e it rb e Wy zig n 591 


* 
* —— 


—_ „ wn — — — 


Ales bearing congfel on on this 2 appeal, vs - 
dersd and- adj wiged, that 3 — iſmiſe 
ſeg 1 and the . therein complained-of, aſfi med. 


Hilary 


St 


2 


9 eim, IT Geo. * 
deen A. 1737. 
In Chancery 


Philip, Lord Hardwicke, Lord Chancellor, 
Sir Fo ofeph eil, Nrafter of the Rolls. 


C lifton againſt Orchard, Clerk. 


HER E having been two verdicts in this cuſs The CO 
in favour of the plaintiff in equity, the mo- _ . 
dus was now eſtabfffhed with the coſts at law, but I, and 2 wn : 
note werd given, with tgard to the proceedings in — . 
equity; for Lord Chancellor ſaid, the ſuit in this „ede, on . 
court was merely for the ſecurity of the plaintiff, ſues directed by 


this court to try 
and to prevent any farther impeachment of his right the ſame. 
to an exemption from the payment of tithes in ſpecze, ry — ; 
and tha this was Hke the caſe of 4 bur brought © Fo- 
| perpetuars the teſtimony of witheſſes, wherein coſts 
are never given againſt the defendant ; that the 
plaintiff might have applied” for à protiibition, and 
if he tad fadteeded therein at law, he would have 
bad His coſts, and he oughr to have the fame advan- 
tige with regard t the procetithngs ar law directed by 
this court, dat cha chere was nd preterice e for an 
bitter eos. 


n tals 4 FR th er ihe: 
and 6rdefed the defehdant to pay cofts' to the plain- 
tiff, in reſpeck to this poetedinigs at law, to be taxed; 
but as t6 cots in equity, relating to the moduſas, his 
Letuffiip dic not think R paid 
Þy either e of the faid parties. 
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ä D. 1738. ; 
In the Exchequer. ; 
Sir Jobs Comp, Loc Chief Baron. 


Sir Lawrence Carter. 


Sir William Thomſon. 
Sir Thomas Parker. 


Dudley Ryder, Attorney 1 


Tithe for clover 


and graſs ſeed 
due to vicar, as 
being a ſmall 
tithe. 

Com. Rep. 633. 
pl. 269. 


Jobn Strange, Solicitor General and Recorder 
of OR | | | 


Wallis againſt Pain and Underhill 


ILL was exhibited in the Exchequer, by the 
plaintiff, who was tenant or farmer under the 
impropriator of the great tithes, in the pariſh of 
Prittlewell, in the county of Eſſex, and inſiſted the 


defendant ſowed a field with clover, which was cut 


for hay ; he let the aftermath grow for ſeed, which 
was cut and threſhed for ſeed, of which the plaintiff 
ought to have the tithe as a great tithe. The de- 


fendant Pain inſiſted, that he was farmer of a farm 


called Milton- hall, and that there was a modus to pay 
two-pence an acre, and ten buſhels of wheat to the 
vicar, in lieu of all ſmall tithes, that he had paid to 
the plaintiff for the tithe hay of his clover, and that 


the aftermath of cloyer ſtood for ſeed, and was 


threſhed for ſeed, which was a ſmall tithe, and pays 


able to the vicar; and Mr. Underhill the vicar inſiſt» 


ed upon the tithe of clover ſeed, as à vicarial or ſmall 
tithe, 


4 „ | And 


e „ EE} 
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& - wo 


ti 
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And by the depoſition of ſeveral witneſſes it ap- 


_ peared, that the difference between clover cut for 


hay, and that cut for ſeed, was conſiderable; that 
when made into hay, it was cut while the graſs was 
green, and fit for cattle to eat; that when cut for 
ſeed, it ſtood till the ſtalk was ſear and good for no- 
thing, but was thrown out for ſtover or fodder, and 
the ſeed was the only thing of value, or regarded; 

and that the tithe of clover ſeed had been always paid 
to the vicar in that pariſh, and looked upon as ſmall 
tithe z that the impropriator had never received it 
but once, about five years ago, when the plaintiff 
took it from a woman in the pariſh ; but for twenty 


or thirty years the defendant had received it as ſmall 


tithes, and fifty years ago it had been paid to or for 


the vicar; indeed the vicar Mr. Underhill, for the 


great part of the time he has been vicar, held the 
great Ty en. 


It was e 1 Mr. Bunbury a Mr. Bootle, that 


clover ſeed is in the nature of great tithe, and due to 
the plaintiff; for as tithe hay is due to him, the 
ſeed of that hay muſt of conſequence belong to him 
too; that where the parſon is intitled to tithe hay, he 
will be intitled to the hay made of clover, as well as 
of other graſs ; and if to the hay, likewiſe to the ſeed, 


It was agreed, that they could not find that any 


caſe had been in court, wherein it was determined, 
that clover feed Was great tithe, or that it did not 
belong to thoſe who had the tithe of hay; but two 
cafes were mentioned, one from Ch. Ba. Dod's note, 
and it was the caſe of Stanford and "Hughes, as 
Cited in the caſe of Peacock and Cole, Hil. 1694, in 


| theſe words: Arable land pays tithe to the impro- 


priator in kind, ſainfoin was ſown upon the land, 


Aa | and 


Ded's MSS, 


Stanford and 
Hug bes, 
Peaceck and 
Cole. 


. Hilary Term, 12 Geo. II. 


and ſtood to ſeed, and the profit was in the ſeed, and Cc 
not in the ſtalk; there was a cuſtom of two-pence an th 
acre for hay, payable to the vicar;“ and it was re- li 
ſolved, that notwithſtanding the ſtalk and ſeed was 
in the nature of corn, yet it ſhould be looked on as 
graſs, and payable accordingly. | w 
| | . | ſo 
The other caſe was from Mr. Brown's notes, in it 
theſe words: © It was decreed, that the aftermath be 
| of cloyer graſs is titheable, unleſs a modus can be th 
Brook and Hall, proved, 3 Fac. 2. Brook and Hall; and Hal — th 
Hall and Babb. Babb was cited, Trin. 1683. | 1 it 


In ER do Lond Chief Baron cited the caſe 

of Pomfret, parſon of Luton, in Bedfordſhire, [which cl 

ſee under Trinity Term, 32 Car. II.] that the tithes 

of ſainfoin ſhould be paid as graſs, and not as grain, 

though there was proof of thraſhing it, and feeding 

| hogs with it, and making bread with it, and the vi- 7 
car then had it. | 


ES | di 
REM This caſe of Pomfret againſt Laundy and Waite is 5 
Laundy. found Trin. 32 Car. II. fol. 227. wherein Laundy w 
inſiſted, that ſainfoin thraſhed was looked upon as th 
grain, and ſown and often thraſhed as grain, and q 
that the tithe belonged to the impropriator, and not w 
the vicar. As to this defendant, the caſe was to be re 
farther heard at the ſetting down of cauſes that th 
term, when the court would further conſider, whe- 28 
ther he ſhould pay tithe of ſainfoin to the impropria- he 
tor or the yicar, but no ſuch decree can be found; 

and as to the other defendant Maite, the queſtion was 
determined on ſtat. 31 H. VIII. oha. 13. pe 
| fo 
Now by theſe caſes it appears, that i it was 8 th 


reaſonable the ſtalk and ſeed ſhould go together, and 
3 | 
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conſequently, when the impropriator is intitled” to 


the ſtalk, as he is when made into > hays he ought 
likewiſe to. have the ſeed, 


And it would be very inconvenient if it was other- 
wiſe; for the owner might ſhift his tithe to the par- 
ſon or vicar as he pleaſed; for when it is firſt cut, 
it is fit to be made into hay, the tithe whereof will 
belong to the par ſon; but if he let it ſtand to dry, 
that the ſeed. may be ripened and fit to thraſh, then 
the tithe will belong to the vicar; and when ſhall 
it be ſaid to be dry enough for the vicar? When it 


is firſt cut, the tithe ought to be ſet out, and the 


parſon will have it; but after a while the vicar will 
claim it, although it was before veſted in the 
parſon. 


On the other ſide it was inſiſted by Mr. Flyer, Mr. 
Wilbraher, and Mr. Starkie, that clover ſeed is in 
its nature ſmall tithe, at leaſt it is a vicarial tithe 
due to the vicar, in the preſent caſe; that there is 
not one caſe in point againſt it; and tithe of no ſeed 
was ever looked on as great tithe. It is ſaid, that 
the ſtalk and ſeed ſhall go together; but it is fre- 
quent, that the ſeed or fruit of trees go to the vicar, 
when the tree goes to the parſon; wood is always 
reckoned a great tithe, and goes to the rector, unleſs 
the vicar be ſpecially endowed with it; but acorns, 


as well as the fruits of all other trees, were ee 


held as ſmall tithe. 


But if the matter were doubtful,” in this caſe it ap- 
pears it has always been paid to the vicar for thirty, 
forty, or fifty years, ſo that there is no pretence in 
this caſe to ſay it does not belong to the vicar, 
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But it was a new caſe, and the court took time to 
eonſider of it; and afterwards, in the ſame term, 
the Lord Chief Baron Conynt delivered mow opinion 


as er, VIZ. 


As this * matter as might be conſiderable in 
its conſequences, in relation to the quiet of poor Vis 
cars, I conſidered two points: | 

Firſt, Whether clover ſeed was in its nature a 
ſmall tithe, ſo that it would belong to the vicar, 
who was endowed de minutis decimis. 


Secondly, Whether, if that was in any reſpe& doubt- 
ful, it would not belong to the vicar, under * cir- 
cumftances of the 1 caſe? 


And the Chief "HO was of opinion, that cloyer 


ſeed was in its nature a ſmall tithe, By the conſti- 


tution of Robert Wainchelſea, Archbiſhop of Canter- 


- bury, an uniform payment of tithes was eſtabliſhed 


in the province of Canterbury *, . Volumus quod de- 


cime de frugib. (aon deduct expen ] integre & ſine di- 


minutione ſoluamir, & de fruftibus arborum, de ſemi- 
nibus omnibus, de Gherbi: hortor* nifi parochiani fecerint 
redemption” pro talibus decimis Where a manifeſt 
diſtinction is made between tithes de frugibus, and 
tithes de fructibus, ſeminibus, & berbis hortor. And 
Lind faith, fol. 188. Decimis, that tithes de frugibus, 
ſtrictly taken, mean ſuch only gue ſalent ligari ; but 
in a larger-ſenſe they comprehend not only tithes + 
de fron: 1 Iguminibus, verum etiam de vino, —.— 


K 


n e 
. 


* We will that tithes of grain (without any deduGion _ 8 4) be 
wvbolly paid, and without any diminution, and alſo of the fruit of trees, 1 
all ſeeds, of garden berbs, unleſs the pariſpioners ſhall redeem ſuch tithes,” 


Þ+ Of corn and pulſe, but alſo of vines, weed, chalk mines, and quarries, 
c. ꝓꝰ:xduis, 


1 a ids St 
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"le: creta; fodinis, & lapicidinis, that is, all ſuch as 
commonly are deputen _ tithes, 


But, ſpeaking of tithes ſeminibus omnibus, he 


ſaith, fol. 192. de decimis, that they comprehend all 


ſeeds, * fue in campis, five in hortis, utpote lint milis, 
canabi, grana porrorum, cepar um, hbyſſepi, cauliæ Petro- 
rilini, , hve 9 lathuct, &  aliar* herbarum, 


And upon the weeks ie redemption pro ta- 


libus decimis, he ſaith, Tithes + de fructibus, ſeminib 


& herbis que revera decimas in' minutas computantur; 


ſunt enim decime minute quæ proveniunt de milio, 
mentha, anetho & ſimilibus; and he takes notice that 


Hortienſs ſays, I quod in Anglid confiftunt minute de- 


cime in land, lino, lacte, caſeis & agnis, in partu 


| animalium, pallis, ovis, & decimis hortor” ; decimæ 


etiam mellis & ceræ numerantur inter minutas. 


So that by common law, as long as the diſtinction 
has been made between great and ſmall tithes, which 
is as long as appropriations to religious houſes 
who uſually engroſſed the great, hut left the ſmall 
tithes to the curate; all ſeeds have been reckoned as 
ſmall tithes. 


The common law ſeems to follow the canon law 


in this point. 2 Ia. 649. Coke, ſpeaking of Rey, 


— * 


* 


ce Whether in fields, or in 1 as flax, millet, n ſcallion, 
onions, byſſop, ſtems, turnips, lettuce, and other berbs. 


© Þ Of fruit, ſeed, and ber bt, there are truely reckotied ſmall tithes ; for 
thoſe tithes are the produce of millet, mint, aniſe, and the like,” 


6 That ſmall tithes. in England conſiſt of wool, flax, mill, cheeſe and 
lambs, in the young of animals, in pullets, eggs, and tithes of e 3 boney 
and wax are alſo reckoned ſmall fiken. 


Aa 3 | faith, 


How long dis 
ſtinction be- 

tween great and 
ſmall tithes. 
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Small tithes. 


Saff ron. 


Woad. 


Hilary Term, 12 Geo. II. 


ſaith, “ quedem ſunt majores, frument zizania, ſanum, 
& quedam minores five minuti, qua proventunt ex 
mentha, anetho, oleribꝰ & ſimilibus. 


And all the reſolutions relating to tithes, which 
proceed from things newly introduced into England, 
have held them to be ſmall tithes ; it was ſo reſolved, 


Paſch. 38 Elia. Baddingfield and Frank, Cro. Elix. 
467. Mod. 909. 1 Rol. Abr, 310, 335. Own. 74. 


And in this caſe, the vicar ſues the impropriator 
for the tithes of ſaffron, in the eccleſiaſtical court, 
no prohibition ſhall go. 


80 if the field was 3 3 with corn, and 


after be ſown with ſaffron, the tithes ſhall be paid to 
the vicar ; for by Popham, the tithe of ſaffron heads 


are ſmall tithes ; and though the tithes of the freld 


have been paid to the parfon, yet when converted to 


another uſe, whereof no graſs tithes come, the vicar 


ſhall have the tithes, 


80 Sir Richard Uvedale againk 3 Tindale. Hutt. 77. 


Cro. Car. 78. the queſtion was on a ſpecial verdict, 


if woad was ſmall tithe or great? and it was unani- 


mouſly agreed that woad was ſmall tithes ; for if no 
circumſtances be to difference the. caſe, hemp, line, 
ſaffron, hops, tobacco, and all ſuch new things ſhall 
be minute decimæ. 


So 1 Sid. 447. where a prohibition was prayed to 
a ſuit by a vicar for tithe of woad, ſuggeſting it to 


be a great tithe, the court doubted, becauſe it is 


— 


4c Some are great, corn, darnel, bay; and ſome m__ as the alben of 
mint, aniſe, pot berbs, and the lite.“ 


13 2 | 8 reckoned, 
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reckoned, as the book ſays, inter minutas decimas, as 
hops, Se . f 


So 1 Sid. 443. on motion for prohibition to a ſuit 
for tithe of hops, it was ſaid hops, woad, and ſuch Hops, 
ſmall things of new invention, are minute decimæ. 


80 Pal. 219. Ward and Britton, the queſtion was, 
whether lamb ſmall or great tithe ; Bridgman Chief Lamb, 
Juſtice ſaid, minute decime comprehend only tithe of 


gardens, hemp, _ ſaffron, Cc. 


So 1 Vent. 61. it is ſaid hops a are of the nature of. logs 
ſmall tithes, | 


So flax was ſmall tithe, reſolved by e juſtices, 


1 and Liſle. 3 Lev. 365. 4 Med. 184. Carth. Phe and 
263. Skin. 341, 356. So it was held in Neoab 


Webb's caſe, 14 Car. 1 Rol. 643. f. 3. 


It is true, ſome opinions have been, that ſmall 
tithes muſt be eſtimated, not from the nature of the 
thing titheable, but from the quantity of the tithes; 
and therefore it was ſaid in Uvedale. and Tindal's caſe, 
if all the profits of a pariſh conſiſt in ſuch things, 
hemp, hops, wool, lambs, &c. may be great tithes, 
So in Cod. Fu. Ecd. 691. it is ſaid hops in gardens 
are ſmall, in the fields great tithes ; and in the caſe 
of IVharton and Liſſe *, Holt Chief Juſtice at firſt 2 and 


ſeemed of opinion, that tithes muſt take the denomi- 


nation of ſmall or great, from the quantity of the 
crop growing; but the three other juſtices held 


ſtrongly, that tithes were great or ſmall, from the. 
nature of the things which yielded the tithes ; and 
Helt yielded to it ſo far, that he abſented himſelf 
when judgment was given; which he would ſcarce 


See this opinion ſupported pe in the notes. 
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have done, if he had deen fixed in the er, 
| — | 


And this ſeems the better opinion; for it gives 
foundation for continual debate, what ſhall be a 


quantity too large for ſmall tithes; if it be ſaid 


what grows in a garden. Some gardens are not half 
an acre, others two or three acres ; gardens are en- 
e ae to fifty or one hundred. | 


Perhaps that may be a proper diſlinQion as to 


peaſe, beans, or other pulſe, becauſe they had ex- 


iſtence in former times, and appropriations were 


made de bladis & leguminibus, to religious houſes 


but as to things newly introduced into England, 
there is but little reaſon that the patentees, who 


claim only what came to the crown upon the d iſſo- 
lution of monaſteries, ſhould have tithe of thoſe 
things which were never appropriated, and to which 
the religious houſes diſſolved never had title. 


As to clover-feed, there does not appear any ex- 
preſs determination in this court, that it is in its 


own nature a ſmall tithe ; it is a ſeed, and all ſeeds 


are mentioned as ſmall tithe, and no inftance ap- 
pears that ever any ſeed was held to be a great tithe; 


it is a ſeed newly introduced, and therefore there is 
reaſon to look upon it to be of the nature of thoſe 


things of a new invention, which, by the caſes cited, 
have always been held. as minute tithes. 


It is true, that clover zrafs made into hoy is of 
the nature of all other graſs made into hay, and con- 


ſequently muſt belong to the parſon, or other per- 


ſon, who is intitled to tithe hay ; but it does not 


follow, when it ſtands for ſeed, and is made into hay, 


that 


a Ola ad wn Sts 
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that the ſeed" may not be ſmall tithes, Wood is a 
great tithe, but acorns, maſt, Cc. are ſmall tithes. 
Rape-ſeed, caraway-ſeed, turnip-ſeed, muſtard-ſeed, 
are ſmall tithes; but if the herb be growing with 
other graſs, and bud into hay, it would be great 
tithe. Vetches are great tithe if mowed or cut when 
ripe, but if cut green for 2 they are ſmall 
tithes, | 
80 apples and other fruits are confeſſedly ſmall 
tithes, but the wood of apple-trees, and other: fruit 
trees, if cut in a year when no tithe paid of the 
fruit, is, as other wood for firing, great tithe ; 
but in the year when tithe is paid of the fruit, if 
then felled, no tithe ſhall be paid of the wood, the 
fruit _ looked on as the ene el 0 


| And this may anſwer an objection, that it would 
be in the power of the occupier to make it great or 


367 


Wood, acorns. 5 
c. 
Herb. 


Vetches. 


Apples 0 
Fruit trees. 


ſmall tithe, and ſo favour the parſon or vicar as h? 


pleaſed, by cutting it for hay, or letting it ſtand for 
ſeed ; it may as well be ſaid a man may fell his apple 
trees the year he tithed the fruit or _ to prej judice 
or favour the parſon. 


The caſe mentioned from Mr. Dod's and Mr. 
Brown's notes are imperfect hints of thoſe caſes; I 
obtained a note of them from Ch. _ Ward's notes, 
which are thus: 

Paſch. 1680, Woodford and Standfafl, {which ſee 
in p. 59, ante} queſtion was whether clover ſhould 
pay tithe as hay, and ſhould be within a m1dus of 
two-pence an acre for all meadow and mowing 
ground when clover ſtands for ſeed, and a * 
quantity is produced. 


Note, 


Mood ford and 
Standfaſt. 


4 
\ 
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Note, The court was divided; Montague Ch. Baron 
and Athyns, that it ſhould be accounted hay; Ray- 
mond before his removal, and Gregory, to the contrary, 
and after Weſton inclined. it was not within the 
cuſtom ; but the plaintiff the day after the term 
prayed to diſmiſs his bill without coſts or eee ; 
which was admitted. 


Pomfret and 1 Wait & al, 8 July 1680, 
which ſee in p. 64, ante] tithes of clover graſs 
thraſhed and made into horſe bread, and hogs fed with 
the ſeed, yet adjudged to be hay and tithable to the 
vicar who was endowed with hay, and not the impro- 
a as a new and different tithe from bay, 


Io theſe caſes. it appears the diſpute was ; between 
the impropriator and the vicar who was endowed with 
tithe of hay, for the ſeed of ſainfoin or clover (for 
in that the reports differ) the impropriator inſiſted it 
was of the nature of corn or grain, and N 
5 belonged t to him. 


In the firſt caſe the court was divided, in the ſe- 
cond inclined, that the ſeed belonged to the vicar ; 
ſo that, as far as the authority of theſe caſes goes, 
the tithe of the ſeed was decreed to the vicar ; 336-318 © 
true the vicar was endowed of the tithe of hay; and 
the expreſſion of ſome of the judges was, that the 
ſeed ſhould go with the ſtalk, and ſhould be looked 
upon as hay or graſs; but ſuch expreſſions might 
well be uſed in favour of the vicar, who was intitled 
to tithe hay, in oppoſition to the impropriator's claim, 
who would have it taken to be of 'the nature of corn, 
becauſe horſe bread was made of it, and hogs fed 
with it. And therefore it would be too rigid a con- 
ſtruction of thoſe expreſſions to yy they imported, 
that 
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that the ſeed ſhould in all caſes be reputed of the na- 
ture of graſs or hay, ſince they are apparently differ- 
ent; although in theſe particular inſtances, where the 
vicar had tithe hay, they may be reſembled to it, 
ſince one as well as the other belonged to him. The 
whole authority of theſe caſes reſults to this; that 
ſainfoin or clover ſeed is not of the nature of corn or 
grain; in which the court being divided in the firſt 
caſe, the plaintiff, finding the inclination of the 
court, deſired to diſmiſs his bill without coſts ; which 
was admitted: in the ſecond caſe it appears not what 
determination was finally made, nor. does it appear, 
what became of it in the entry of the Deputy Re- 
membrancer ; whether it was properly great or ſmall 
tithes was not at all under the conſideration of the 
court; and by the caſe before cited it ſeems moſt rea- 
ſonable to account it of the nature of ſmall tithe. 


But in the preſent caſe it ſeems moſt evident it ſhall 
be ſo taken, fince by the depoſitions in the cauſe it 
appears, that, for forty or fifty years in this pariſh, 
the vicars have received the tithe of this ſeed; and al- 
though the impropriater hath frequently hired the 
vicarial tithes, yet it was rarely, if ever, taken by 
him when he did not hold both. 


The court decreed, that the ſeed of the ſecond 
cutting of clover was a ſmall tithe: the Lord Chief 
Baron Comyns, Baron Carter, and Baron Thomſon, 
were of this opinion ; but Baron Parker ſeemed to 
doubt the ſeed of clover being of the nature of ſmall 
tithe; thought it a great tithe, as it partook of the 
nature of the ſtalk from whence it was taken, and 
becauſe of the expreſſion in the caſes cited, that the. 


| ſeed and ſtalk ſhould go together. And this opinion 


Bunbury thinks the beſt, But notwithſtanding the 
. , authority 
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authority of the caſe of Pomfret againſt Launde#; 
{which fee under Trinity Term, 32 Car. II.] and 


the reaſon of the thing, Toon was given * 


above . 


Cam, Rep. 642, But all the barons agreed. in opinion, that the 


plaintiff's bill ſhould be diſmiſſed with coſts. 
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In the Exchequer, 


The Aldermen and Burgeſſes of 
Bury St. Edmunds, and Law- Plaintiffs, 
lence Wright, 


* RE . * | : 
4 — ei Es — — ——— = 


— r II rr oe OY ED 


| Lewis Evans, — Defendant. 


DIL for ſmall tithes was brought by the plain- 

„ tiffs, ſetting forth, that King James the Firſt 
propriator, held” was ſeiſed in fee of the rectories and vicarages impro- 
. 643 priate of the pariſhes of St. Mary and St. James, in 
. 1 St. Edmunds Bury, in the county of Suffolk, and of 
& all the tithes great and ſmall belonging to the ſaid 
he n. ” 4 1 rectories and vicarages, formerly part of the poſſeſ- 
; ſions of the monaſtery of Bury St. Edmunds, in the 
county of Suffolk; that Js ſo ſeiſed, by letter 


patent dated 1 July, 1 Fac. I. the king granted to 


Preſcription in 
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their ſucceſſors + (inter al). decimas tritici, garbar' 


OA 2 


2 — 


* Bunbury ſays, Fuly 2, in Trinity Term. 

+ ( Amony others ) tithe of wheat, corn, ævobl, calves, c. and all and 
all manner of tithes, great as well as ſmail, belonging to the ſaid monaſtery. 
lane 
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the Aldermen and burgeſſes of Bury St. Edmunds and 
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lane, vitular* &c. & omnes & omnimodas decimas diep 
monaflerio ſpectan tam majores quam minores. 


— 


And wk by letters patent, dated 17 Septem- 


ber, 12 Fac. I. the king granted to the ſaid aldermen 
and burgeſſes, and their heirs and ſucceſſors (inter al”) 


the rectories of St. Mary and St. James, and the vicar- 


ages of the ſame churches, the advowſons, rights of 


patronage, &c. * ac. omnes & omnimod decimas ta m ma- 
jores quam minores prædial', mixtas, & minutas, to the 


ſaid churches, Fc. dicto mona/terio e . 


T hat by OW ey 2d of April 1724, the aldermen 
and burgeſſes of Bury made a leaſe to the other plain- 
tiff Wright, of all their tithes of corn and grain, 
ariſing within the ſaid town of Bury, in the ſaid 


= pariſhes of St. Mary and St. James, for the term of 


eleven years. 


And afterwards, taking notice, that, by the ſaid 
leaſe, the tithes of corn and grain only were demiſed, 
and the ſmall tithes in the ſaid pariſhes by miſtake 
were omitted, although they were intended to have 
been leaſed, and the plaintiff /Yright the leſſee ought 


in conſcience to enjoy them; it was by an order of 
council entered in the council- book of the corpora- 
tion, agreed that a bill ſhould be exhibired, in the * 


name of the corporation or H/right, or both, far 
the recovery of the ſaid ſmall tithes, due from the 
defendant and. others for lands by them held in the 
ſaid pariſhes, and on ſuch recovery, ſatisfaction 
ſhould be made for the ſame to the plaintiff J/right, 
That the defendant Lewis * from the 20 1724 


3 


# And all and all manner of predial and mixed tithes, and great as wu 
as ſmall, 


to 
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to the year 1734, held ſeveral lands within the ſaid 
pariſhes in the town of Bury, particularly one hun- 
dred and eighty- four acres, part of a farm called Eldo 
farm, or the old farm, which farm for the greateſt 
part lay in the pariſh of Ruffham, and only one hun- 


dred and eighty- four acres part of it lay in the pariſh | 


of St. Mary, which farm was parcel of the poſſeſſion 
belonging to the monaſtery of Bury St. Edmunds in 


the county of Suffolk ; that the defendant Evans like- 


wiſe held in the ſaid pariſh of St. Mary, during the 
ſaid years, ſeveral lands called Wood Went, containing 
about ninety-four acres, and other lands containing 
about thirty-ſix acres, and other lands about nine 
acres, on which were arifing yearly gteat quantities 
of corn, hay, clover-ſeed, turnips, and other ſmall 
tithes; whereby the ſaid aldermen and burgeſſes, or 
the ſaid VMrigbti, became intitled to demand the ſaid 


tithes; and pray that the defendant may ſhew cauſe, - 


why the defendant ſhould not make ſatisfadtion for 
the ſame to the ſaid Wright; the ſaid aldermen and 
burgeſſes conſenting he ſhould receive the ſame; and 
that the plaintiffs have ſuch relief in the premiſes as 
the nature of their caſe in equity and good conſci- 
ence doth require. 


«To this bill the defendant anſwers, and admits, 
that he hath held the ſeveral lands in the bill during 
the time charged, particularly the one hundred and 
eighty-four acres, parcel of Elds Farm or Old Farm, 
which was part of the poſſeſſions belonging to the 

| monaſtery of Bury St. Edmunds, and the lands called 
the Wood Went, and the ſaid thirty-ſix acres and nine 

| acres in the pariſh of St. Mary, and believes the ſe- 
veral kind of tithes and quantities mentioned in the 
bill might be ariſing in the ſaid ſeveral years, but in- 
ſits, that he bath paid and ſatisfied to the plaintiff 
Wright 


Eifter Term, 12 Geo. II. 
Wright for all the tithes of corn and grain growing in. 
the ſaid years, but that no ſmall tiches were ever paid 
or demanded for the ſaid lands; and doth inſiſt, that 
as no ſmall tithes, or any ſatisfaction or compoſition 


for the ſame, were ever paid by or demanded from 
the defendant, or any perſon under whom he claims, 


in reſpe& of the ſaid lands, or from any other own=- 
ers or occupiers of lands in the ſaid town of Bury, 
after ſuch length ef time and ſo long enjoyment of 
lands freed and diſcharged from ſmall tithes, a legal 


diſcharge is to be preſumed; and it muſt be neceſſa- 


rily intended the ſmall tithes by due courſe of law 
were aliened or releaſed to the owners of the ſaid land, 
by the perſons. intitled to the inheritance of the ſaid 
ſmall tithes, though the conveyance or releaſe, or 
other legal diſcharge, be loſt or deſtroyed, eſpecially 
ſince the ſmall tiches in the ſaid pariſh of St. Mary 
are of equal value with the great tithes ariſing there. 


This caſe coming on to be heard on Thurſday 17th 
of May 1739, the plaintiff produced the ſaid letter 
patent 6 & 12 Fac. the leaſe and order of council, 
and by depoſitions of Charles Woodward and Francis 
Wright (all which were read) proved- that forty or 


or fifty years ſince they held lands for many years in 


Bury, or collected the tithes there, and ſmall tithes 
were paid by ſeveral perſons in the ſaid pariſh of St, 
Mary and St. James; and they had heard their fa- 
thers (who held land forty years there before their 
having lands there) and one Richard Copy, deceaſed, 


declared ſmall tithes in the faid n N to be 


; paid e or Fl ins for, 


On the part of the defendant i it was proved * de- 
poſitions of ſeveral witneſſes, that forty- eight or 


fifty years before they gathered corn in the ſaid 


pariſh, 
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pariſh, and never knew — ſmall tithe paid or r de- 


| — 


— 


00 this caſe it was infiſted by Mr. Bootle and Mr. 
Stantey of council with the defendant, that the bill 
was not proper which demands ſatis faction for ſmall 
tithes from the plaintiff Vrigbt who had no leaſe of 
or title to them; ſed non allocatur; for the plaintiff 
ſhews the title of the corporation to great and ſmall 
tithes, the leaſe of the great tithes to the plaintiff 
Fright, and their intention he ſhould have the ſmall 


tithes, and then concluded, that the corporation, or 


he, are intitled to ſuch ſmall tithes; and prayed 


that the defendant may ſhew cauſe why he ſhould not 


make ſatisfaction to him for the ſmall tithes ariſing 


in his lands, the corporation conſenting he ſhould 


have them; and they pray general relief as the nature 
of the caſe requires, fo that the court may, con- 


ſiſtently with the prayer of the bill, direct the de- 
fendant to account to the plaintiff Mrigbt for his 


great tithes not ſatisfied, and to account to the cor- 
poration for the ſmall tithes, which were not com- 
prehended in their leaſe to him, and to which there- 
fore the corporation continues intitled, notwithſtand- 
ing it is prayed that the deſendant ſhould ſhew cauſe 
why he ſhould not make ſatisfaction for them to 
Wright, they conſenting he ſhould have that ſa- 
tisfaQtion, | | 


Then it was inſiſted by council for the defendant, 


that ſince there was no proof of any ſmall tithes be- 


ing ever paid by the defendant (although it was 


proved by Richard Micklefield that two ſhillings had 


been demanded an acre for the ſmall tithes of the 
lands he held, part of E/ds or Old Farm, and he 
offered eighteen · pence an acre, but afterwards he re- 

fuſed 


A 
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. 


fuſed'ts pay I) and it was proved by ſeveral witzelſes" 


they never knew ſmall tithes paid for, and that the 
ſmall tithes were niore in value than the great tithes 
in the pariſh, it was inſiſted, 


That in à caſe of a lay meet the defendant 


might ſay, in bar of the demand of tithes, that no 
tithes had ever been paid, or demanded for theſe 


lands. 


It is true in caſe of a rector or ſpiritual perſon no 


one can preſcribe againſt him in a non decimands; 


but otherwiſe it is in the caſe of a lay impropriator. 


And the 0 given f in che biſhop of Winche/ler's 
Caſes, 2 Go. 44+ (that if ſuch a preſcription ſhould 
hold in the caſe of a ſpiritual perſon, a jury of law 


gentlemen would not be equal in the trial of ſuch 


preſcription) fails in the cafe of lay impropriators. 


And although there was no expreſs determination | 


in the point by this court, yet many judges were of 
that opinion; in the caſe of Benſon and Olive in this 
court, [which ſee under Trinity Term, 3 Geo. II.] 
where the bill was by a lay impropriator, the Chief 
Baron and another baron, were of that opinion; in- 


deed when it was ſpoken to in 1727 and 1730, the 
court was divided in opinion, and ſo no Corres was 


made; 


La the caſe of "Meadly and Tomlins, Paſch, 7 M. 3. 


the bill was-by a leſſee of the dean and canons of 


IWVindfor, and in the caſe of Talbot againſt Samon, 


Harding & , 1736, the plaintiff was a leſſee of the 
diſhop of Litchfield atid Coventry, the court determined 
not the matter by allowing the preſcription alledged, 


becauſe they were in effect ecglefiaſtical perſons, be- 


ing leflees for years to ſuch as were ſpiritual perſons, 


Bb And 
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And i in this caſe, though there was proof of pay- 


ment of ſmall tithes by the inhabitants of St. Mary, 
yet none were paid by defendant; one witneſs in- 


deed ſaid, he promiſed to pay for the tithes of clover- 
ſeed ; but he might apprehend that to be great tithe 
before the determination of the court in the caſe of 
Wallis and Pain; [ ſee the laſt caſe] and though the 
one offered to pay eighteen pence in the pound, when 
two ſhillings was inſiſted on, upon better * 
afterward, he refuſed to pay it. 


And the court being a deſired to conſider 


the caſe, and it being a matter which might fre- 


quently come before the court, they took time to 
think of it till next term; and in Trinity Term 
the Chief Baron delivered the opinion of the court to 


the effect following: 


The matter for the determination of che court may 
be conſidered under two heads : 4 


Hir, Whether a lay-man can preſcribe in a nen 
decimanda againſt a lay eee 


Secondly, Whether the 1 had made out a 
caſe which may intitle him to che benefit of ſuch 
a preſcription ? | | 


| And in both thefe points the opinion of the court 
was for the plaintiff, | 


As t to. the firſt queſtion, _ think 3 is no 
foundation for ſuch a diſtinction, that the defend- 
ant may preſcribe againſt a lay impropriator any more 
than. againſt an eccleſiaſtical perſon; which it is 
admitted he cannot. For, 0 


Huf, 


ali, Daun 12 Geo. II. 


Hef. No ſuch diſtinction appears in any law 
book whatſoever; the rule is laid down generally, 
that a layman cannot preſcribe in a non decimando, 


but in modo decimando he may; this is ſaid by Cote, 


ſo long ago as 8 Ed. IV. 14. this is expreſsly reſolv- 
ed in the Biſhop of Winchefler's caſe, 2 Co. 44. 


1 Ral. Abr. 653. 


The ſame is agreed in ſeveral other caſes, "Wright 
. ee Gerrard. Hob. 306. Mod. 425. 2 Keb, 


And in Slade and Drake, Hb. 29). it is largely 


deſcanted upon, and agreed by Lord Chief Juſtice 
Hobart, to be a ſettled principle of law. 


80 Held. de beckons ch. 13. /. 2. 3 vol. £ 1279. 
who was not thought averſe to the privileges of lay- 
men in the enjoyment of tithes, after an account 
given of the infeodations of tithes to laymen, which, 
by the laws of France and Spain, were ftill allowed, 
concludes, that infeodations were in England as in 
other ſtates, but of latter times none are allowable, 


derived from other original than the ſtatute of diſ- . 
ſolutions; that diſcharge by preſeription of paying no 


tithes, or any other thing in lieu of them by later 


canon law, fince the parochial right eſtabliſhed, is al- 


lowed only to ſpiritual perſons, but to no layman, the 
laity being incapable of tithes by pernancy z as alſo, 


of diſcharge by bare preſcription, ſaving in caſes. 


within the ſtatutes 31 H. VIII. chap. 13. 


And the reaſon given in the books, why a layman 
cannot preſcribe in a non decimando, is, becauſe a 
layman, fince the parochial right eſtabliſhed, is in- 
r of tithes in pernancy; ſo ſaith Lord Coke, 


2 Co. 44+ a8 well as Mr. Selden ſupra; and conſe- 
B b 2 ſequently, 
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quently, as he cannot take a grant of tithes to him- 
ſelf, unleſs upon a conſideration paid for them as. 
upon a real compoſition by parſon, patron, and 
ordinary, or by a modus given in lieu and ſatis- 
faction, ſo he cannot be diſcharged from the payment, 
ment of them; for a real compoſition ſhall not be 
intended unleſs it be ſhewn. 


It has indeed been objected, that there is no foun- 
dation for a layman to be excluded from the benefit 
of ſuch a preſcription, fince there is no incapacity. 
in him to take ſuch a grant; and therefore it is hard 
that time, which eſtabliſhes a right in other caſes, 
ſhould. weaken his right in reſpect to his diſcharge 


from the payment of tithes, and conſequently he 


ſhall have no advantage from a real compoſition, un- 
leſs he can produce it, which in length of time may, 
as well as other grants, be loſt ; and yet in other 
cafes where there has been an i i uſage to 
pay or be exempt, ſome grant ſhall be preſumed ori- 
ginally made, to warrant it. | 


But this will not appear altogether ſo hard, if it 


de conſidered, that when the parochial right became 


eftabliſhed, and tithes were the fixed and ſettled re- 
venue of ſpiritual perſons only, a grant of them to 
any other perſon was void, unleſs made upon a va- 


- luable conſideration, ſo that there was guid pro ge; 


as was the caſe of a real compoſition or modus deci- 
mand; ; it was void, not from any incapacity in the 
grantee to take, but from the impropriety of the 
thing granted, which being appropriated to ſpiritual 
perſons, as their proper and peculiar maintenance, : 
could not be given to a layman; that this was ſo, 


appears by an epiſtle of Pope Innocent the Third, in | 


the body of the canon law, lib. 3. tit. 30. ca. 29. de. 
; Der. 


Euer Term, 12 Geo. II: 
Dee. where it is ſaid * Perceptio decimarum ad eech= 
fas parvchiales, de jure communi pertinet,” and Lind, 
ſpeaking of portions of tithes which a perſon might 
preſcribe to have in the pariſh of another, ſaith, + 
Partivnes potuerunt per veniſſe ad locum religioſum de con- 
ceſſimne laici, c. de decimis vel proventibus ques laicus 


talis habuit ab ectle efi6 ali in feudum ab antiquo, hoc 


verum et, ſi tales portiones decimarum eis donate fuerunt 
ante conſilium Lateran' celebrat” anno 1130. temp. 

Alex. 3. Nam ante illud concilium potuerunt laici deci- 
mas in feudum retinere, non tamen poſt tempus dicti 
concilii, 


And the canon law of that council runs, 8 Pro- 
hibehius ne laici decimas cum animarum periculo deti- 


nentes, in alios laitos poſſint transferre, fi quis vero re- 


ciperit, ef tcclefie non reddiderit, » Chrifliand ſe 88 
privetur. Cod. 69 11. | 


Hence it is manifeſt, that it was not thought a 
| layman was incapacitated to be the pernor of 
tithes, from any incapacity in his perſon, but 
from the nature of the thing granted, which be- 
ingeſteemed in thoſe. days; as the peculiar revenue 
of the church, and laymen being under fo ſe- 
vere penalties prohibited to hold them, it is no 
wonder the common law, which in many inſtances 


== > t 7 5 3 - x 2 : 
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* The taking f tithes belongs to pariſh churches, of common right. 
| + Portion: of tithes might belong to religious Places, by grants ef 
the laity, &c. of tithes or profits, which ſuch laymen Frciently bad from. 
another church, in fee 3 3 which is true, if ſuch portions of tithes were given 
to them, before the celebration of the. council” of £aTER AN, in the year 


1130, in the time f ALSXANDER the ThinD,” For the laity . 
retain tithes in fee before, but not after that council. 


Tannen detaining tithes, at the kaxard of their ſouls, are firkis 0 
Man them to ot ber laymen ; but if any perſon reſerves them to himſelf, 
and does net reflore them to the chared, be RY be deprived f Cbriſtian 
burial, 
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admitted the authority of the canon law in thoſe 
times, ſhould hold the ee of them by a Sy 
man as unlawful. 


But ſince a layman may claim an exemption 
from payment of tithes by real compoſition as well 
as by a modus, why ſhould not he preſcribe to the 
exemption as well in one caſe as the other? there 
is a plain difference; for when he preſcribes in moda 
decimandi, the compenſation to the parſon manifeſtly 
appears in the preſcription ; and if no advantage ta 
the parſon appears, the modus is not good ; but if a 
man ſhould be allowed to preſcribe in a non deci- 
mando, without ſhewing any conſideration at all, it 
would be liable to great abuſe; and it is not ſa 
great a hardſhip for a temporal perſon to keep the 
inſtrument of his real compoſition, when he knows 
it neceſſary he ſhould do ſo, as it would be miſ- 
chieyous to the clergy, if that was not requiſite ; 
for 2 compoſition by a parſon, and a ſucceſſor for 
ſome years, might ſoon give l ta ſet up a pree | 
feriptive right. PO 


Secondly, Another reaſon, why a layman ſhould 
not preſcribe againſt a lay impropriator, any more 
than againſt an eccleſiaſtical perſon, is, becauſe. a 
lay impropriator muſt claim under a ſpiritual or ec- 
cleſiaſtical perſon; for every patentee of the crown, 
who can lay claim to tithes, muſt claim it by virtue 
of the ſtatute 31 Hen. VIII. chap. 13. or other ſta- 
tute for the diſſolution of religious houſes. 


The ſtatute 31 Hen. III. is the firſt a& of par- 
liament that enacted that the King, and all perſons 
who ſhould have any manors, lands, Qc. belonging 

to the religious houſes thereby diſſolved, ſhould hold 


Loi 
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and enjoy the ſame, freed and diſcharged from the 


payment of tithes, in as full and ample a manner, as 


the abbots, c. had the ſame at the time of the 
| diſſolution. 0 a 


Now it is well known, that none of thoſe reli- 
gious perſons could be exempted from the payment 


of tithes, but by his order; the pope's bull, com- 


poſition real, preſeription, or unity of poſſeſſion, and 
every patentee of the crown, chat is, every lay im- 
propriator, muſt alledge a title to the tithes he de- 
mands by grant from the crown, of ſome rectory, 


vicarage, or other tithes, which were part of the 


poſſeſſion of ſome religious houſe, which came to the 
crown by'that or ſome other ſtatute ; and therefore, 
as Lord Hobart ſays in Slade and Drake's caſe, f. 296. 
a temporal perſon ſucceeds a ſpiritual perſon in diſ- 
charge (and it is the ſame in perception of tithes) 
it is to be reckoned in a ſpiritual perſon, and not in 
a temporal; and conſequently a man who could not 
preſcribe againſt an eccleſiaſtical perſon, cannot any 
more preſcribe againſt a patentee, who derives his 
title from under him, and is in the nature of his re- 
nnn ty Dine e 

| As to the cnthariciveringbe caſe, it is agreed, that 
there has not been any determination againſt the 
plaintiff; the caſe of Benſon and Oliver was rather 
in favour of the plaintiff; for though the court was 
divided upon, the circumſtances of the caſe about 
making a decree, or leaving him to law, the plaintiff 
brought his action on the ſtatute 2 & 3 Edu. VI. 
13. which was tried before Chief Juſtice Raymond, 
and recovered ; and the other two caſes mentioned, 


Aleadly and Tomlins, Paſcb. 7 W. z. {which ſee 


ante 8 1.] and Tabet and Salmon, 17 36. ſeem autho- 
rities for the plaintiff; for there the leſſee of the dean 


. and 
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and canons of Mindſum and leſſee of the Biſhop of 

| Coventry and Litchfield (though laymen) had de- 
crees for the tithes, although a conſtant nonpayment 
was inſiſted on; and what difference can there be in 
the reaſon of the thing, between a lay lefſee and a 
lay impropriator, if the preſcription is allowable 
only, becauſe he is a layman, and not an eccleſiaſti. 
cal pet ſon. | 


Fe There are two caſes, of which my brother Parker 
| hath given himſelf the trouble to get copies; they 
may be fit to be conſidered on this queſtion. 


| The rt js the caſe of Medly * Talwy, Paſch. 
7 Will. II. [which ſee ante 8 1.] wherein the plain- 


4 tiff, as leſſee of the rectory of Leominfler, in com' 
af Suſſex, exhibited. his bill againſt the defendant for 
[ 4 tithe of corn and grain growing on his land in the the 
ll, faid pariſh, and ſuggeſting, the defendant pretending wer 
wt - his lands were exempted from the payment of tithes, ſom 
Wi refuſed to diſcover how they were ſo diſcharged. | and 
1 The defendant, by anſwer, inſiſts, that his father, tith 
1 in the year 1652, purchafed the lands in defendant's beir 
4 occupation, of one William Cooper, of Maidvone in diſe 
iN} Kent, which in the purchaſe deeds were mentioned to was 
i be free from the payment of tithes, and conveyed as ſent 
i ſuch; but the ancient deeds are loſt or miſlaid, ſo 
i that he cannot ſet forth by what ways or means they TT 
{i are exempt. The cauſe coming to be heard before rect 
. 1 Chief Baron Ward, and J. Liit. Powis, then Baron, leg 
1 on reading the purchaſe deed 1652, and great debate, and 
0 | the court thought not fit to decree for the plaintiff car 
1 without a trial, and propoſed an action ſhould be ſho! 
bl brought on ſtatute 2 Edw. VI. chap. 13. which the the 
| | plaintiff declining, the bill was diſmifled, * con- cou 
| oat, without coſts, tha 
„ 
x 
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It is probable the defendant had a legal exempe . 
tion, which the plaintiff was conſcious of, . : 
thought to take advantage of the loſs'of the defend- 
ant's deed, whereby he was diſabled to make it out; 
but the court, not favouring his deſign, choſe to dify 18 
miſs his bill, without coſts. 8 


The ſecond * brother Parker hath copied out, 
was the mayor, aldermen, and burgeſſes of Wartuict, 


againſt Lucas, Trin. 9 Anne, and heard 5 Fuly, 1 710. "Oe 


The plaintiffs ſued as impropriators of the rectory of 
St. Mary in Warwick, for the tithes of two cloſes 
called the Upper Fryers, the defendant admitted the 
plaintiffs intitled to the rectorial tithes in the pariſh, 
except thoſe two cloſes, which he inſiſted were the 
ſite of the manſion-houſe of the late viſſolved friers 
preachers in the town of Warwick, which came ta 
the crown by the diſſolution of the ſaid houſe, and 
were freed from the payment of tithes by virtue of 
ſome preſcription, bull, order, or other lawful means, 
and had ever ſince been held free from payment of 
tithes to the rector or vicar z and that the monaſtery, 
being a ſpiritual corporation, were capable of being 
diſcharged by preſcription; and upon debate the bill 
was diſmifſed by the court, with the * con- 
dente with moderate coſts, 


In theſe two caſes it does not indeed appear di- 
realy, whether - the defendants could make out a 
legal diſcharge, or not; it was probable they could; 
and the plaintiffs thought it ſo probable, that they 
cared not to try that point, but conſented the bill. 
ſhould be diſmiſſed; but they are far from ſhewing 
the opinion of the court, that a bare preſcription 
could be ſet up againſt a lay impropriator, any more 
than an ecckhjaſtical perſon ; for, if ſo, the bills 

| ought 
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| ought. to have been diſmiſſed with coſts, without 
more ado; but as where an eccleſiaſtical perſon ſues, 


if the defendant has a probable ground of diſcharge, 
it is not proper to decree againſt it, without putting 
it into a way of examination, which the court ſeemed 
willing to do in theſe caſes ; but the reſpective plain- 
tiffs, doubtful of the fue: choſe rather the bill 


But for the clear inuſtration of this point, it may 
not be improper to conſider in what caſes a defendant 


may be diſcharged by preſcription, and in what not. 


Where any man occupies lands, which came to 


the crown by the diſſolution of religious houſes, by 


virtue of the ſtatute 31 Hen. VIII. chap. 13. or ſta- 


| tute 32 Hen. VIII. chap. 24. it is manifeſt he may 


inſiſt upon a diſcharge by preſcription; for ſince the 
religious houſes diſſolved by thoſe ſtatutes (being ec- 
cleſiaſtical bodies) were capable of diſcharge by bull, 

order, or preſcription, the patentees of any part of 


the poſſeſſions belonging to any of thoſe houſes are 
enabled by a ſpecial clauſe in the acts to enjoy the 


ſame, acquitted and diſcharged of the payment of 
tithes, in as full and ample a manner, as the eccle- 


ſiaſtical perſon enjoyed them, at the time of ſuch 


diſſolution, Sc. 


-Aad by the "TOES 2 Edw. VI. chap. 13. no per- 


ſon ſhall be compelled to pay tithes for any lands, &c, 


which by the laws and ſtatutes of the realm, or by any 


: privilege or preſcri en are not chargeable with the 


. of them. 


Secondly, A ſpiritual perſon, or the King, who 
is perſona ſacra, We 9 of tithes in per- 
nancy, 


ncy; 
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nancy, is.capable of POINTY to be FOI of ©. 


the payment of tithes. 


That a rel or eccleſiaſtical perſon may ſo pre- 
ſcribe, is reſolved in the Biſhop, of Vincheſier's caſe, 
2 Co. 44. Cro. Eliz. 511. ſoit is in Richard Biſhop 
of Linceln's caſe, Cro. Elix. 216. 1 Roll. 264. Med. 
435, 618. Yelv. 2. Cro. Eliz. 785, W. Jon. 368. 


That the King may likewiſe preſcribe in a non de- 
cimando, appears, 22 Aſſ. 25. 10 Hen. VII. 18; | 


Med. 483. Sti. 137. W. Jon. 357 Hell. 60. and in 
many other books. 


But I know not that it t has been lewd | in any 


bother caſes. 


It was inſiſted on in the caſe of Sidows and Holmes, 
Cro. Car, 422. V. Jon. 368. 1 Rell. Abr. 654. 


" Plaintiffs in prohibition ſurmiſed, that the prior 
of Briflol was ſeiſed in fee of lands in his poſſeſ- 
ſion, and he and his predeceſſor, time out of mind 
till the diſſolution of the priory, by ſtatute 27 Hen. 
VIII. chap. 20. held them diſcharged of the pay- 
ment of tithes, and by patent the lands came to Ed- 
ward Battel, and to the plaintiff a as his leſſee, and it 
was inſiſted, that the prior being capable of tithes, 
and of being diſcharged by preſcription, the plaintiff 
ought to have the benefit of the diſcharge; but by 
three judges it was reſolved, that the prior, being 
capable of diſcharge by privilege, as well as by grant 
or compoſition, it ſhall not be intended to be a diſ- 
charge by compoſition, but rather by privilege, 
which was the general courſe of exemption, which 
privilege Was gone * he diſſolution, and conle- 

Na 


Zaſter Term, 12 Ged. II. 


quently the plaintiff ought to pay tithes ; ; 10d a con- 
ſultation was awarded. n 


And Rolls ſaid, it had been > reſolved 1. in 
the Exchequer, and in another caſe 11 Car, by the 
— ſame three judges, 


The like reſo! ution was in the caſe of Wright 
againſt Gerrard, Hob. 306. W. Jen. 2. where the 
plaintiff inſiſted upon a diſcharge by unity of poſſeſ- 
fion of a farm called Downhall, and of the reQory 
impropriate of the ſame pariſh, both. which tame to 
the crown by ſtatute 27 Hen. VIII. chap, 20. and 
the plaintiff claimed the farm, as the impropriator 
did the rectory, by grant from the crown; but a 
conſultation was granted. 


The like reſolution was in the cafe of Bowles ind 
Atkins, 1 Lev. 185. 1 Sid. 320. 2 Keb. 28. 60. 472. 
where debt was brought on the ſtatute 2 Edw. VI. 
chap. 13. againſt the leſſee of Al! Souls college, who 
inſiſted, : that the prior of Abingdon, and his prede- 
ceſſors, held the lands time out of mind, or diſ- 
charge of tithes, till their alienation to the college of 
All Souls ; but it was unanimouſly agreed by the 
whole court, that the college, being a temporal cor- 
poration, could not preſeribe in a nen decimands; 
and it was ſaid in that caſe, that this point had 
been reſolved in the caſe of Sidown and Holmes, held 
for good law in all the courts at JY;Aminfler. 


There are many determinations in the matter in 
queſtion, and much ftronger than the preſent caſe, 
and it appears, that no difference was made between 

a lay impropriator and a ſpiritual perſon for the 
ground and reaſon why ſuch * ption is not good, 

is 
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is not in reſpect of the perſon againſt whom the pre- 
ſcription is alledged, but in reſpect of the perſon pre- 
ſcribing, becauſe a layman. is not capable. ſo to pre- 
ſcribe, though an ecclefiaſtical perſon may. 


And this is confirmed by. all thoſe caſes, where a. 


modus is inſiſted on for the diſcharge of the tithe of 
hay, corn, Oc. becauſe it is ſpent for the fodder of 


their cattle, the maintenance of their families, &c. 
which was always diſallowed, becauſe it amounts to 
a preſcription in a nan decimando, Mod. 683. and ſuch. 
modus diſallowed for the ſame reaſon,as well where Sir 


H. Walter, a lay impropriator, libelled for the tithes, 


as where the parſon of the pariſh ſued for them, and 
after argument at bar, a conſultation was granted, 
becauſe none can. preſcribe. in a non decimando, Cro. 
Fac. 47. and many caſes might be cited to the ſame. 
purpoſe. | 


So where the King preſcribes to be difcharged of 
the payment of tithe (as he may) his patentee, being 
a lay perſon, cannot do ſo, as was reſolved 11 Car. 
where, in a prohibition, the plaintiff declared, that 
King Edward the Sixth was ſeiſed in fee of the foreſt 
of Savanach, in the county of Wilts, and twenty 
acres of wood, parcel of the ſame. foreſt, and held. 
the ſame, time out of mind, diſcharged of the pay- 
ment of tithes, and granted them to the Duke of So- 
nerſet, and by meſne conveyances the twenty actes 
of wood came to the plaintiff, whom the defendant 
ſued for tithes. The defendant pleaded, the twenty 
acres were not. parcel of the foreſt, and by verdict, 
found they were; but it was reſolved, the alienee of 
the King could not have advantage of this preſerip- 
tion in a, non. decimando, for a real compoſition or 
other conſideration ; for ſuch diſcharge; fhall not be. 
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intended without ſhewing it ſpecially, and then the 
grantee of the crown cannot be diſcharged; and in 
caſe the grantee of the King cannot preſeribe in a 
non decimando, although he claims under the crown, 
which was exempted by preſcription from the pay- 
ment of tithes, it may be juſtly inferred, that he 
cannot do ſo in any other caſe; and that the law 
will not allow any perſon to preſcribe in that man- 
ner, unleſs it be a perſon eccleſiaſtical or ſacred, as 
the King is, who was enabled to hold tithes in per- 
nancy, or unleſs he be within the exemption cre- 
ated by the ſtatutes 31 Hen, VIII. oP; I 8 5 or 32 
Aen. VIII. "ps W. 


By the words of the anſwer, it looks as if ſome 
ſtreſs was laid upon the pariſh being exempt in this 
caſe; for the anſwer ſays, that no fmall tithes, or 
any ſatis faction or compoſition for the ſame, were 


ever paid by or demanded from the defendant, or any 


under whom he claims, or from any other owners 
or occupiers of lands within the town*of Bury St. 
Edmunds ; but the counſel for the defendant did not 
inſiſt upon this, nor indeed could they with any co- 
lour do ſo ; for beſides, that it appears by the depo- 
ſitions in the cauſe, that ſmall tithes had been paid 
by ſeveral of the inhabitants there, it was reſolved in 
the cafe, Hicks and Woodſon, T. 6. V. & M. 4 Mod. 
336. Carth. 392. Salk. 655. Skin. 560. that a cuſ- 
tom to be exempt from the payment of tithes could 
not be alledged in an hundred, much leſs in a pa- 
riſh ; but it muſt be in a county or in pais, ſuch as 
the wild of Kent, and there only for things not due 
of common right, as for wood, &c. and therefore 
cuſtom alledged in the hundred of Huntſpill to be free 
from tithes for the agiſtment of barren cattle, was 
after a verdiQ for the plaintiff, which found the cuſ- 

| a tom 


Eaſer Term, 12 Geo. II. - 8 


he tom held to be a void cuſtom, and conſultation was 
in awarded, which was a farther authority in confirma- 
a tian of the general maxims of . that a layman 
n, cannot preſeribe in a non decimando. | 
5 

a __ Thirdly, 1 reaſon may be given for the diſ- 
as allowing the defence ſet up for the defendant in the 
. preſent caſe, in that the defendant does not alledge 
as any particular ground of diſcharge, but only ſaith, 
er⸗ that no ſmall tithes were ever paid or demanded for 
re. his lands, and therefore after ſuch length of time, 
| 32 and ſo long enjoyment of lands free from payment of 


tithes, a legal diſcharge muſt be preſumed, and it 
muſt neceſſarily be intended the ſmall tithes were 


me aliened or releaſed to the owners of the land, by the 
this perſons intitled to the inheritance, though the con- 
or veyance, or releaſe, or other legal iebarges be loſt or - 
ere : deſtroyed. | 

any PEE TY, \ | | 
ners 1 agree, 1 in courts of equity, the ſame for- 
St. mality is not required, as in pleadings at law; but 
not the ſubſtance of the matter alledged for exemption of 
co- the defendant, ought to be ſhewn with ſo much cer- 
:po- tainty at leaſt, as the court may ſee what is inſiſted 
paid on, and direct the ſame to be tried or examined. In 

d in caſe a preſeription is relied upon, the defendant 
Hod. ought to alledge the preſcription in ſuch a manner 
cul- as that it may be tried. In this cafe the defendant 
ould does not ſo much as ſay, he is excuſed by preſcrip- 

| pa- tion: he ſays, indeed, no ſmall tithes were ever paid 
h as or demanded, which may be evidence of a preſcrip- 
Aue tion; but in all caſes where a preſcriptive right is 
efore inſiſted on, that is the matter which muſt be tried; 
free and can the court direct a trial of what is not 2% . 
was ledged, or where that only i is alledged that may be 
cul- ſome proof of it, or whence it may be inferred ? much © 


tom 2551 Ew leſs, 
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lefs, whether any legal diſcharge geueriiy, of whies 


ther any conveyance, releaſe, or other legal dif- 
charge; an iffue muſt be upon a ſingle point, not a 


matter complicated, confuſed or multifarious. 


In the caſe of Priddlr and Napper, 11 Ce. g. where 


the defendant in prohibition traverſed the preſcrip- 


tion alledged, inſtead of the unity of poſſeſfion, which 


was the ground (if any) the plaintiff had to excuſe 
himſelf from the payment of tithes, it was held to 
to be ill; for he ought to have traverſed the unity 


- ratione, &c. as he was diſcharged, and : conſequently 


his plea was inſufficient. 


In Slade and Dicbs caſe; Heb! 294: it is faid, that 


the diſcharge of tithes being againſt common right, 
he muſt plead it with its grounds and reaſons ſpeci- 


ally. It is true, a ſpiritual perſon, being capable of 


diſcharge by preſcription, might alledge the pre- 


ſcription generally, without affigning any reaſon for 
ſuch diſcharge ; but here is no preſcription beg 
inſiſted on, which could be ſent to a pd 


Maty caſes-might be cited to bew the impropriety 
of ſuch pleadings; but it is leſs needful, ſince the 
matter, if it had been more properly inſiſted on, had 


been-inſufficient. e 4 


The ſecond queſtion, whether, by any miag elſe 
appeating in the caſe, the defendant may excuſe him- 
ſelf from the payment of tithes; for it was urged, 


that there being an unity of poſſeſſion in the abbot 


who had the rectory, and Eldo Farm in fee, and con- 
ſequently the defendant ought not to be diſcharged 


for ſmall tithes of one hundred and eighty- four acres, 
part of that . but how does this unity of poſ- 


ſeſſion 


1 een 12 Geo. U. 


felfion appear ? All the proof offered for it is, that 
the plaintiff makes title to the rectory and vicarage of 
St. Mary, and all tithes predial, mixt and minute, 
monaſterid de Bury St. Edmund nuper ſp:&an'; that by 


a roll out of the augmentation office, it is ſaid, that 


4th November, 31 Hen. VIII. the abbot and convent 
of Bury ſurrendered to the King the monaſtery and 
church of Bury, and all manors, meſſuages, lands, 
tithes, rectories, vicarages, Ec. belonging to the 
ſaid monaſtery ; that 10th Ju, 37 Hen. VIII. the 
Duke of Norfolk accounted to the crown for the ma- 
nor of Old Haw, Hoe and Ruftham, part of the poſ- 


ſeſſion of the monaſtery of Bury St. Edmund, reſigned 
to the King, and by him granted to the Duke of 


| Norfolk, and "ns at 214, 2 5. 4 d. per annum. 


Now it FG hot appear, that Elde Farm was part 
of the manor of Old Haw, nor is it ſo much as aver- 
red by the anſwer ; there is nothing to induce a pro- 
bability of it, but an imagination, that Eldo may be 
a corruption of Old Haw, which is a thing merely 
imaginary, and deſtitute of all proof; but admitting 
it really was, not only that ought to have been ex- 
preſsly alledged i in the anſwer, but it ought likewiſe 
to have been ſhewn, that the abbot and convent had 
been ſeiſed of the rectory and lands, ſimul & ſemel, 


time out of mind, and continued ſo ſeiſed till the | 


diſſolution ; for, according to Priddle and Napper's 


caſe, 11 Co. 14. b. every unity that amounts to a. 
diſcharge from-the payment of tithes, by virtue of 


the ſtatute 31 Hen. VIII. chap. 13. ought to have 
four qualities: 1. It ought to be rightful,” and 
not commence by wrong. 2. It ought to be equal, 
that is, the abbot and convent ought to be ſeiſęd of 
the rectory and land both in fee. 3. It ought to be 
perpetual, having continuance, time out of mind. 
Ce | 4. It 


* | 386 | Eaſter Term, 12 Geo. II. 5 
| 4. It ought to be conſtantly free from payment; for 
if the tenants for years or will under the abbot and 


convent ever uſed to pay tithes, the * will not 
te 


And Lord Hobart adds a fifth quality; it muſt 
have conſtant continuance in the ſame body, elſe it 
is of no W Wright and Gerrard, Heb. 310, 31 L, 


And the ſame MY have been agreed ad 
confirmed by many ſubſequent 9 and au- 


5 thorities, i P. 
Now if the defendant had by his be ine, 
that there had been ſuch an unity of poſleſſion in the 
abbot and convent of the rectory or vicarage of St. 7 
Mary and of Eldo Farm, the plaintiff might have 
been able to prove that Eds and Old Haw were 
not the ſame eſtate, that Eldo Farm was never in the 4 
abbey and con vent; nor does the defendant inſiſt or ; 
make out, that he derives his title to that farm un- foi 
der the Duke of Norfolk; that the rectory was appro- A 
priate within time of memory; that the leſſees paid * 
tithes, or that the eſtate was in leaſe at the time of the Q 
diſſolution, in waich caſes theſe lands would not be ki 
| diſcharged by the ſtatute, vide Cro. Eliz. 584. Med. 85 
| 528. 2 Bulſir. 6. 66. Fon. 412. and for theſe reaſons | 
it the court decreed the defendant to account for the 
| ſeveral matters prayed by the bill. . th 
g 5, : to 
| Burb. 345. fl. The court alſo declared, that the preſumption that i 
\8 | * ariſes from a conſtant non-payment, would not be "ih 
N ſufficient, unleſs the defendant could ſhew, either 
that the lands were parcel of one of the greater 
| abbies, or that ſome of the A had releaſed 
i} the tithes. : 
U 4 See hs 
1 


7 ny Term, 13 Geo. II. 


See the caſe of Lady Charlton againſt Sir Blunden 
Charlton, under Hilary Term, 6 Geo. II, 


** td. I _ 7 
— 4 


Hilary Term, I 3 Geo. II. 
e 21. A. D. 1740. 


| In Chancery. 


Philip Lord Hardwicke, Lord Chancellor. 
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The Honourable Jobn Verney, Maſter of the 


Rolls. 


The Archbiſhop of T wh, and Doctor Hayter, 


againſt Sir Miles Stapleton, and others, 


J E Archbiſhop of York was intitled, in right 
1 of the church, to the rectory of Mitton in York- 
Hire; and in 1733 granted a leaſe for three lives to 
Archdeacon Hayter, who made a derivative leaſe to 
one Taylor 3 and this bill is brought by the archbi- 
ſhop and Doctor Hayter for an account of tithes in 
kind, and to eſtabliſh the cuſtom of ſetting out the 


corn in ops or Racks. 


Bill by leſſee of 
a rectory for 
three lives, who 
had made a de- 
rivative leaſe, 
for tithe in kind, 
and to eftabliſh 
a cuſtom, o 
ſerting out corn 
in ſtook s, is 
properly _— 
though the 
tithes are out in 


leaſe, as ſuch a 


It was objected, that there is no foundation for 
this bill, becauſe doctor Hayter, having made a leaſe 
to Taylor, is not intitled to any account, and cannot 


maintain a bill to eſtabliſh a cuſtom of ſetting out in 


Rooks or ſtacks, which is a mere right. 


Lord Chancellor. 


bill prevents 
colluſion be- 
tween the leſſees 
and occupiers 

2 Tr, Ah. Rep. 
136. pl. 122. 


1 am of opinion, the bill to eſtabliſh the cuſtom 


is well brought ; and that the parſon, who is intitled 
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| Hilary Term, 12 Geo. Il. 


to the inheritance, is properly made a party, notwith- 
ſtanding the tithes themſelves were out on leafe } 


at the time for which the account is prayed ; for 


To what time 
account to be 

carried down to, 
Chancery. 


otherwiſe it might introduce great inconveniencies, 
by a colluſion between the leſſees and the occupiers ; 
and that a bill-may be even brought, without pray- 
ing an account, to eſtabliſh a mere right only, ap- 
pears from the common caſe of bills for eſtabliſhing 
moduſes, and therefore ſhall direct an iſſue to uy the 
cuſtom of the Hacks or ſtooks, 


The courfe of proceeding i in the court of Bxche- 


quer, is todecree an account of tithes from the filing 
of the bill, but it will be time enough, when the 
cauſe comes back after trial, to ſearch for precedents 
here, in title bills, though I know the rule of this 
court in general is, where an account is. directed, 


that it ſhall be carried down even to the time of the 


maſter's report, and not to the filing of the bill only. 


- Defendant muſt 


take advantage 


©. of defeats in 


form by demur- 
rer, it is too 
late aſter anſwer. 


The plaintiff could not properly amend his original 
bill, by filing new matter, which has ariſen ſince the 
original bill, but ought to have brought a ſupplemen- 
tal bill; hut then the defendant ſhould have taken 
advantage & this defect in form, by a demurrer, 
and is too Jate to make the —— after he has 


anſwered. 


> Next, with regard to matter of right, as to lands 


for which an exemption is inſiſted on, againſt a de- 


mand for tithes in kind, though the charge in the 
bill is general, yet in the anſwer you muſt ſhew the 


particular exemption of the particular cloſes, which | 


is not done in this caſe. 


The queſtion of right is is upon an exemption claim- 
ed of all the lands that did iis to the monaſtery 
I | of 


auth. SM. oY 1 _— 0 


5 Hilary Term, 13 Geo. II. 
of St. Mary, in the neighbourhood of York, which 


was one of the greater abbies ee * ſtat. 31 


Hen. VIII. e 13. 


It is ein ny are diſcharged in the hands 
of the crown, and their grantees in the ſame manner 
they were-in the hands of the monaſtery at the time 
of the diſſolution, but the evidence of this exemption 
depends upon uſage; now it has been yery rightly 
ſaid, that a poſterior uſage is evidence'of the antece- 
dent, and has been always allowed ſo in caſes of this 
nature, for what other evidence can be had ? 

It has been objected, that there has been unity of 
poſſeſſion of the lands and tithes, in the Stapleton fa- 
mily, and that occaſions the obſcurity, and accounts 
for the non payment of tithes ; but the ancient leaſe 
produced by the defendants, where there is a cove- 
nant, that one of the anceſtors of this family ſhall 
hold tithe free, is an anſwer to this objection. | 


It is very natural to think that the denomination 


of © tithe acres” aroſe firſt from thoſe acres being ſet 
apart from the reſt, in lieu of tithes; and it is a ſtrong 
circumſtance in favour of the defendants, to ſhew 


that this meadow is ag from tithes. . - 


WM has hee ſaid, and very rightly, a als to 1 


part of the tithes for the whole, could never have 


been at any tim̃e a ſatisfaction ſor the whole, and 
has always been held a void cuſtom. But in this 


caſe it is impoſſible to ſay, whether three hundred 
years ago five acres might be a ſufficient eompoſition 


for the tenth part of the whole; and therefore the 
objeCtion fails, as to the inequality between hve a aCres 


and two hundred, 


ne. 5 There 


339 


Evidence of an 
exemption de- 
pends on uſage, 


and the poſterior | 


is evidence of 
the antecedent, 


for no other can 


be had, 


Modus to take 
part of the tithes 
for- the whole, 
has always been 
held a void cuſ- 
tom. 
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390 Hilary Term, 13 Geo. II. 


There are ſo many obſcurities, that the court 
cannot determine clearly, without directing a trial at 
law, for a jury will have much better opportunities 
of unravelling this difficulty from a view of the 

lands themſelves, and the boundaries, &c. will effec- 
tually quiet this queſtion. : 


Firfl iſſue, as to the manner and method of tithing, 
| Second iſſue, as to the piles. | 


| Third iſſue, as to the real compoſitian, 


"ao es . — . 
— RI da ton Hoo er — _ B —— __ 
— — — — ——ů — SI Ione er war — — — 
* . * 


AMichaelnas 


8 
8 
8 
8 
8 
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In the Exchequer. 


Sir Edmund Probyn Lord Chief A. 
Sir Lawrence Carter. 

Sir James Reynolds, 

Sir 7. bomas Abney. 


Sir Dudley Ryder, Attorney General. 
Sir Jobn Strange, Solicitor General, and Recor- 
der of London. 


Jobn Rudge and James Hopkins, — Plaintiffs. 


Robert Chapman, Clerk ; Robert, 
' Riſhop of Peterborough ; Jobn 
Hopkins, Cbriſtopber Hopkins, \ 
and thirty-three inhabitants of 
Braybrook, in the county of | 
NO — J 


Defendants. 


Bill was exhibited by plaintiff, ſetting forth 
that the plaintiff Rudge and Jobn Hopkins de- 
ceaſed, were ſeiſed in fee of certain lands, lately 


_ Purchaſed by them in the ſaid county, without any 


benefit of ſutvivorſhip; that they were ſued by the 
defendant as rector of the pariſh of Braybrook, for 
the tithes of the ſaid purchaſed lands; who by an- 
| ſwer inſiſted, that Robert Chapman, the plaintiff in 
that cauſe, held and enjoyed a parcel] of meadow 
land, called © The Dale, in lieu of all tithe hay ariſing 
upon the ſaid N lands. 8 


ce — 


Bill to eſtabliſh 
a modus when 
pro per. | 
Com. Rep. 697. 
pl. 275. 
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Michaclmas Ferm, 13 Geo, n. 


That after. iſſue, and examination of witneſſes, 


the cauſe was brought to hearing 4 Nov, 1731, and 


on hearing, the plaintif®' bill was "nd with 


\ coſts. 


That John Hophing by will 1oth of Nov. 1729, 


deviſed his moiety of the purchaſed premiſes to the 
plaintiff F. Rudge, James Hepkins and Sir Richard 
Hopkins and their heirs, upon certain truſts therein 
mentioned that the plaintiff Fobn Rudge refuſing to 
act, by decree in Chancery releaſed to the other truſ- 
tees, and Sir Richard Hopkins is fiance dead, whereby 
the plaintiff James Hokpins is become the only ſurviv- 


ing truſtee of the will of John Hopkins. 


So the bill prays that this modus may be eſtabliſhed 
by the decree of the court. 


It was not proper to pray ſuch. decree, becauſe 


the plaintiffs have not made proper parties; Fir, | 


the modus alledged is, that the rector enjoyed all the 
meadow called Dale, in lieu of all the tithe hay ari- 
ſing in that pariſh, and all the land-owners of that 
pariſh are not made parties. Sed non allecatur ; for 


Hawkins and the thirty-three other defendants are 
named to be the land-owners of that patiſh, and 


although it is not ſaid they were all the land owners 
non conſtat there are many others, and if there ſhould 


be, they cannot be bound by the decree, and it ſhall 
not be intended, valeſs it had appeared. 


Secondly, it was ſaid that Rudge is intitled to an un- 
divided moiety of the purchaſed lands, and the other 
plaintiff is only the ſurviving truſtee of the other 


moiety, but upon what truſts, does not appear, and 


the ce/{ui que truft is not before the court. 


To 


Michaelmas Term, 13 Geo. II. 393 
To which it was anſwered, the plaintiff is truſtee 

for perſons not in eſſe, and it was declared in te 

Houſe of Lords by Lord Hardwicke, that perſons Lord Hardwickes 

not in eſſe might be bound by a deeree; that it had 

been ſettled lately in Chancery upon Mr. Hophins's 

will, that till the celui que truſl appointed by the will 

ſhould be in efſe.the eſtate deſcended to the heir at 

law, who was made a defendant, and did not oppoſe 

the decree; and being defendant, though no decree 

can be for him, yet it would be miſchievous if any 

refuſing to be plaintiff, ſhould hinder him that hath 

a joint intereſt, with him for ſuing for his right; and TY 

it was therefore always thought ſufficient to name 

him a defendant, as he was in this caſe ; but of this 

the court took time to conſider. | 


It is to be obſerved, that the plaintiff comes for a 
favour, not for the recovery of a right; if the plain- 
tiff ſhould ſue for tithes in ſpecie again, the plaintiff 
might bar his demand by the fame means as before, 
as it is unlikely the defendant ſhould again N 
an unſucceſsful ſuit. 3 


2 C - 


Bills of peace are proper in equity, but it is were Bills of peace. 
the right has been ſettled at law by a trial, and * 
pears to be on a good foundation. 
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Second} ly, It does not appear by that bill what inte- 
reſt the parſon hath in the meadows of Dale, whether 
he and his ſucceſſors were to enjoy it. 

Thirdy, That the plaiatif is intitled to a moicty _ 
only of the eſtate claimed to be exempt. 


Trinity 


394 


Held, upon 8 
bill brovght by 
a rector for po- 
tatoes ſown in 
great quantities 
in a common 
field, that they 
ng in their 
nature a ſmall 


tithe, the ſow- - 


ing them in 
greater quanti- 
ties makes no 
alt an. 

2 Ty. Ath. Rep. 
364. Pl. 242. 
5 Bac. Abr. 69. 


Trinity Term, 15 Geo. II. 
Fu 21, A. D. N 
In Chancery. 


Philip, Lord Hardwicke, Lord C dener. 
William Forteſcue, Maſter of che Rolls. 


Smitb againſt Wyatt. | 


HE bill was brought by the rector of a pa- 

riſh in Efex, for the tithes of potatoes ſown 
in great quantities, in the common helds, and chere. 
fore claims them as a great tithe. 


The defendant "the vicar r inſiſts, that notwith- 
ſtanding the potatoes are ſown in fields, they ſtill 
continue a ſmall tithe, and the quantities make no 


| difference. 


Mr. * Clarke for the plaintiff cited ſeveral + autho- 
rities, in order to ſhew that the quantities made a 
difference; and that w hen potatoes are ſown in 
gardens, they are a ot ws and when in fields 
2 large tithe, _ | | : 


The caſes by defendant's counſel to prove them a 
vicarial tithe, were Parry againſt the Biſhop of 
London, Hilary Term, 1705. Wallis againſt Pain, and 


others, February 8, 1708. kanten ſee under oy 


Term, 12 8 HF 


2 


—— — W 
— 


* Afterwards 2 of the Rolls. See the Nomenclature of We eftminſler - 
ball, at the end of the Biographical . of the late Sir * lliam OE 
fene, p. 11. edit. oftavo, 1782. 


+ Hut. 77. Cro. Car. 28. Wharton againſt Liſle. 3 Lev. 36. 4 Med. | 


Carth, Degg's Parſon's Carnes 177. | 
The 
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helds, ale great or mall tithes? RHIGEPp 07,7 T. 


e kar Ga ihe then th 
queſtion will be, ether they eve up ter- 
ation of their right, by 8 them i in greater 
a ſmäller quan ſtie ß 5 


BORES een n 1h wht e r T 515 Pech 

"When the diſtinction of great and ſmall tithes was The probable | 
at firſt ſettled, probably it was upon this foundation, IRIS 
that the former yielded \tithes' in greater quantities, 1nd alk Ty 
and the ſpecies of tithes; — gs:” 56 r 
produced but in ſmall quantities. 


Though it might be arbitrary at Giſt, yet it bas 
grown into a rule, and fixed ſo, for the ſake of cer- 
raifty;* nok is chere ay authority cited, where it 18 
faid'to be determihed, that "the rule. of. ut aN 


depend upon quantity, and not en the mee 


*t) f 


| in de eng ef bir / and g 9 on Car? 25 00 f Thong Lond 
in Hut. 78. it is ſo Jaid d down. indeed, tir there was ot blade in 
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no judicial determination; and in; Mborten an monte be decer- 


mined whether 


Lifle, 3 Leu. 365 and rz Mos: 47.4 Bord Chief Juſtice tithes be great 
At an weld mar eſe uten das be"deretoiified, de ag, 


their quantity, 
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If potatoes in 
gardens ſhould. 
be deemed ſmall 
tithes, and great 
in fields; it 
would produce 
the utmoſt con- 


fuſion, asit would vary erery year, in every pariſh, . 


«- 
bly 


When arable 
Yand is turned 
into paſture, it 


fluctuating uncertain inheritance, and depend upon 


is - 41 OIL vigil 
Trinity Term, 13 Geo. I. 


1 


ne r 


| whether great or f ſmall, "from their quantity and n 
their nature, but the Judgment was contrary," 


40 uin 


II this fort of root ſhould be © called ſoil 1 
when planted in gardens, and great” when, planted 


in fields, it would introduce the utmoſt ects, 
and muſt vary every Tour, in a every; pariſh,” 4 bath: * | 


Wei n0'Þ vp UT 
If the quantity will turn ſmall tithes inte great, 
why will it not turn great tithes into foull, » when 


the Nane of great t tithes i is but ſmall, aps 
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ſhould hold, it would ou * in the gary 195 the für 
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3 be tbe hay ans Blk or to Bal, a. e 
or a ſhort one, or whether it be called herb, graſs or grain, have been 


lawyers of no parts, ſuch us knew not how to diſtinguiſh words from 
things 3 but my Lord Chief Pete, Hole adapt vogntded the principal or - 


original intention of endowments, they being the ſole ground of a vicar's 
title to tithes, and from thence formed the reaſon; of his judgment, and 
not from the ſhape of the land, or the colour of what it produced; he 


| Inew it was otiginally intended by the grant, that the vicar was to have 


ſmall tithes only, that is a ſmall portion of the tithes, for his labour, 


and not the tithe of what occupied the principal part of the pariſh, 
whereby the benefit of the | reftox. would be transferred to the vicar ; 


and therefore Lord Chief Juſtice Hor r pronounced his judgment to 
be, that When hemp, flax, hops, Ce. were planted in large fields, 


ey were to be eſeemed grear ticher, though in orchards or gardens they 


mixht be taken for ſmall riches, This is a judgment founded on the only 


| round reconcileable to any ſenſible idea, Set latrod. xxvli; .in. 


8 


F 


Trinity Term, 18. Gea, II. c 9 ; 
the ebirſs of kuilbipdry gi for x men my turn. arable is an ment 


into paſture, and then the tithe being agiſtment, is _ 1 * 


become a. ſmall xithE Hu & gteat ne- . gat 


Therefore, T-abihk;) a there i is no judicial deter- 5 Bae. eee 


mination againſt this, I am warranted in myopinion, e e 


that the tithe of posgtocs is a ſmall tithe, and his bea at 
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On a bill for 
tithe, the owner 
| of an ancient 
mill under the 
—. 
nking 
to ere two 
aew wheels, 
cannot cover 
them with the 
ſame modus, for 
they are to be 
confidered a8 


. 
* — ———4— — = — ͤéRn—— ae ntT, 
” 


377. Ach, Rep. 
27. 128 


g 7 Q bes I 


muſt pay tiche in kind, 


* covers the * let the — of the infide 


» 


N —ͤ ot 
 " Micbneimas:Term,1.17:Goo I. 
# Jong gute 3012 dc nods bin Mofegz 613 


Derenber 15, *. D 1 1573. po 
4 N 901 ibyt Taber def 5! 42 land T 


Se e 5 >Promew ans 4 ig Kaiege none 
ef i3 len, dae 1o.; 115 27 Tt 


ul 1004 b33129h gidtbici 
HE bin was . for tithes of 2 mill, an nd 


a plea of a modus of fix ſhillings and eight — 
for the mill, WOT it was gra a Ol, oe" Tart 


a * „ eee 
N * 8 . 


In 1719, the falling #5" were — 4 away, 
and a pair of millſtones put i in Sans roo, ne us 


been ever r fince 2 W e e 


e 5 the plaintiff, 


It was anciently a fulling-mill, . corn · 
mill and the fulling- mill is now under the ſame 
roof, and the modus cannot extend to cover a new 
erected mill, for as it is altered to a corn-mill, it 


_- 


_ 


+ 46 4 e N . i 1 


1 of 2 of = 15. fide, 8 the caſe of Nut 


; 8 Chamberlain, heard firſt in the Exchequer, 


which ſeg by the name of Newte againſt Chamber- 


: im under Zafter Term, 5 Anne.] and afterwards in 


the Houſe of Lords/[which ſee under Hilary Term, 
5 Anne] where it was determined, that every water 
coru - mill muſt pay corn as a perſonal tithe, 


Mr. Talbot of the ſame fide cited I Rol. Ar. 655. 
The meat for the defendant invited, that the 


conſiſt 


Bw . 


N 


| 


Michatlmas Term, 16 Geo- II. 
conſiſt of wheels or ſtones, and therefore changing 
the working part makes no variation, but the modus 


will {till cover it, as it is a mill, though of a differ- 
ent kind. | 


That adding new ſtones to ancietit mills will riot 
alter the modus, nor deſtroy it, where the ſtones : are 
une the ſame roof. 


ord | Chancellor. 


The plea in this caſe muſt be conſidered, both in 


reſpe& to the form and ſubſtance, and upon either 


it cannot ſtand, for as it is not ad idem, it is impoſ- 


ſible to know to what it is applicable. 


Here are three mills. charged by. the bill to 7 


working mills ; the defendant pleads a modus to one 
only called Bir alep mill. 


— 


All of hits at preſent are uſed as corn-mills, and 


theteford the plea is quite uncertain, if this point 


could be laid aſide, which I cannot do; conſider it 
next upon the ſubſtance, 


I will = them as two new corn-mills, but 


under _ ſame roof, 


ho firſt, an ancient mill under a building, 
worked with one wheel, and the. owner under the 
ſame roof thinks proper to erect two new wheels, and 


two new ſtones, I am of opinion, this is to all in- 


tents and purpoſes, two mills, and he cannot cover 
them with the ſame modus; you might as well ſay he 


might ere& another mill upon the ſame ſtream, and 


call it one mill, 
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Where there are 
two ancient 
coin mills in 
the ſame pariſh, 
which paid 

_ tithes, and ano- 
ther miller, who 
had a fulling- 
mill, covered 
with a modus, 
turned it into 

a corn-mill, the 
mill ſo convert - 
ed ſhall pay 
tithe, 


Where there are 
two fulling- 
mills, and a 


the ſame roof, 

und the former 
are turned into 
two corn- mills, 
&hey thereby become two new mills, 


A fulling- mill 
pays only a per- 
- ſonal tithe; * : 2 
| corn-mills each there are os each is to pay a tenth diſh. 

a tenth diſh, = 7 


Michaelmas Term, 16 Geo, Il, 
- Suppoſe two ancient mills in the ſame pariſh, 
which paid tithes in kind, and another miller, who 
had a fulling-mill, covered with a modus, ſhould turn 
it into à corn-mill, it would prejudice the perſon in 
the other mills, as the new erected one would di- 
miniſh the trade of three mills, and the perſon ſuf- 
fering by thoſe means, ought to be recompenced aby 
the payment of the tithe ſor the mill ſo converted. 


The reaſon the caſes go upon, why e is de- 
ſtroyed, where two ſtones are ereRed inſtead of one, 


is, becauſe the miller can grind a double quantity. 


Conſider it in another light: Formerly there were 


two fulling-mills, and a corn-mill, under the ſame 
cora-mill under roof, and the fulling-mills are now turned into two 
new corn-mills ; this is juſt the fame thing, as if de- | 


fendant had thi two new mills. 


F 
% 


The fulling mills can only pay a perſonal tithe, 


becaufe it is only in nature of a trade, but when 


- 


In this caſe, thus much muſt be ſhewn, that there 


was a cuftom in this pariſh for fulling-mills to pay 


tithes, or otherwiſe they do not properly pay them. 


| The only colourable thing is, it was an ancient 
modus for the land, and that the mill is but an ac- 


cident al quality. 


But it is not pleaded for the land only, but as a 
conjunct modus for land and mill too, and therefore 
let Nos plea be over- ruled. 


_ | | Michaelmas 
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Michaeimas Term, 1 7 7 Geo. It: 


| November 17, A. D: 1744. 
In Chancery. 
Colgrave againſt Juſon. 


HE plaintiff hacks his . bill for tithe of 
T grain in kind ; the defendant inſiſted upon a 
compoſition of one quarter of rye, and one of oats 
in lieu of it; a trial at law was directed, and a ver- 
dict found for the modus. | | 


The plaintiff inſiſts now upon a new trial, on the 
diſcovery of an old deed in the chapter houſe at J/e/- 
minfler, which he called the record of a cauſe deter- 
mined before the pope's delegate, in which it was 
decreed; that revenues, which had been alienated, 
ſhould be reſtored to this church, and concludes, 
that the tithes were comprehended under the word 
revenues; the judge at the trial refuſed to admit it 
as evidence, SHEER, 


Lad Chancellor. | 

There is no foundation to grant a new trial, fot 
if I ſhould, it would be a precedent to overturn the 
rights of men upon vety uticertain gtotinds. 


I am afraid this is a caſe where prowling in an of- 
fice has ſpirited up the rector to diſpute this modus; 


it happens very unfortunately for ſuch perſons, that 


they ſtumble upon papers, which they 1 980 are evi- 
dence of tithes in kind. 


This is nothing more than a proceeding in fome 


4⁰¹ 


** 


The diſcovery 
of an old deed 
in the chapter 


hovſe at Weſt- 


minſter, ſet up 
as a decree of 
the pope's dele- 


. pate, that the 


revenues of the 
church, which 


had been alie- 


nated, ſhould be 


reſtored ; that 
| tithes were 
_ comprehended . 
under the word 
revenues therein; 
is not a foun- 


dation to grant 
a new trial, 
after a verdict 


had on an iſſue 
directed to be 


tried at law, a 
compoſition of a 
quarter of rye, 


and one of oats, 


in lieu of tithe 
in kind being 
ſet up to a bill 


brought for the 


ſaid tithe. qTr: 


Ack. 197. pls 624 


eccleſiaſtical court, what non con/iat found.:. F ir{t, in : 


en ns "hes. 
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402 Michaelmas Term, 17 Geo. II. 
the receipt of the Excheguer, and tranſmitted from 
thence to the chapter of JYefmin/ter. 


Receipt of Ex. The receipt of the Exchequer, is no office of reeord 
cheguer no office 

of becurd, but in for things of this kind, But only in matters relating 
reſpect of the to the King's revenue. 


revenues. 

The officer has taken upon him to put a title to 
it, which he had no authority to do, and N the 
paper does not warrant. 

In it's utmoſt force it is a proceeding in an ec - 
eleſiaſtical court, concluding ' with an extrajudicial 
ſentence by the pope's delegate. 


The officers of No proceedings in the eccleſiaſtical courts of this 


1 kingdom are records, they are only evidence of ſen- 


courts, ſhould 
not intitle cheir tences in their courts; therefore I mention this, 
ö — that the officers there may not take upon them to in- 


R $ G & Co © $4.6 ; . | 
2 — title them recerda domini regis Georg. Sc. for the 


records, dut only future. 


: evidence of ſen. 


tences in their Rr | 
act I am of opinion it is not ſuch an inſtrument, that 


8 if the original had been produced, it could have 
been given in evidence. | 


The pope, be- Confider what the juriſdiction was, that the pope 
fore the refor- 


mation, ener- exerciſed before the reformation, and though uſurp- 
age el ed, yet it muſt have it's weight. 
by way of | 
by begucl from He might exerciſe it by way of avocation, or by 


an inferior requeſt from an inferior court. 
court. ; n 


The legate « 
latere exerciſed 
an authority 
here, without - the as for inftance, cardinal Campejus. 
an appeal to te POPE l 52 
Polite ; 


The legate a latere, whilſt in the kingdom, did 


Neither 


exerciſe a legiſlative authority without an appeal to 


Michaelmas Term, 17 Geo, II. 


Neither the time nor the court does appear in this 


paper, and another inſtrument has been tacked to the 


parchment by a modern ſtring, but does not at all re- 
late to the firſt paper. 


Conſider what is the pope's commiſſion to the 


archdeacon of Leicgſler, whom he made his delegate : 


the pope does not take notice by what way the cauſe 
came befote him, whether by appeal as by avceations 
or by letter of requeſt; 


$o that here is no tecital of any cauſe depending 


before him in any ſhape, only that there had been 


alienations 'of the revenues of the church, and that 


the alienees had obtained e Ted lg from the 
popes themſelves. 


This was a kind of acct) inquiſition only, how 
far the poſſeſſions of this rectory had been alienated. 


The two inſtruments by which they would ſhewit 


to be a cauſe, have no relation to one another, but 


tacked together in modern times. 


Though an uſurped authority, it was allowed by 


law at that time, and muſt have it's conſideration z _ 


yet as it does not appear by this parchment that there 
was any cauſe depending before the pope, it can be 
of no ſignification, and even if it bad it's utmoſt 
force, would be of no ad vantage | to the rector againſt 
a compoſition. | 


I am clearly __ | opinion this was no ſort of evi- 


dence, and was very properly n by the Judge, 
who tried the cauſe. 


There is the ſtrongeſt evidence of a modus in this 


caſe, and no pretence that tithes wete ever paid in 


\ 


\ 


kind, except this paper, and therefore thete is no 


foundation for a new trial. 


D d 2 Hilary 
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= Hilary Term, 18 Deo) II. 
March 3, A. D. 1745. 


it! In Chancery. f 
| Ekin againſt Pigot, | | 
1 A modus being as * xt bill was brought for tithes in kind of the : 
1 ee pt manor of Dodeſball in the pariſh of * 1 
| Queen Elixa- | 0 
[ m_ ow oo The defendant inſiſts upon a modus of forty-eight 4 
[| rank, and con- pounds in lieu of all tithes for that manor, 
I; ſequently could * $54. 
1 not be time out 3 5 : ; 55 | h 
b of mind. The plaintiff's counſel inſiſted it was too rank, for 
it 3 Tr. Atk. Rep. | 8 | b 
4 298. pl. 206, the whole rectory was worth but thirty-three pounds 5 
4 . a year in Henry the Eighth's time; and the whole f 
| l: demeſne lands of that manor in Queen Elizabetl's 1 
i time, were worth but forty-eight pounds a year, ſo 9 
that the modus was full as much as the manor itſelf. F 
1 5 | | d 
i Mr. Mills for the defendant cited Chapman againſt | 
| 0 | Monſon [which ſee by the name of Chapman againſt * 
the biſhop of Lincoln, under Hilary Term, 3 Geo. II.] 
The plaintiff proved as exhibits the value of the 
1 firſt fruits from a return made by the augmentation 
ji office, and for the value of the manor an inquiſition 
at mortem. 
Lord Chancellor: 
1e There is no perſon more unwilling than I am to | 
36 ſet aſide ſuch payments in lieu of tithes, but there / 
ro ſupport pay- muſt be ſome ground of law upon which to fupport ti 
ments in lieu of 1 
rithes. uch payments. | 25 
1 . | | 4 
The firſt objection was of its being too rank a modus 
and conſequently could not be time out of mind; for in 


the 
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the 
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ght 
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um to 
there 
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modus, 
| 3 fl or 
the 


Trinity Term, 18 Geo. II. - = 


the manor is now but eighty pounds a year, and ac- 
cording to the natural improvement of lands from 

Henry the Eighth's time, it ought to have been ten 
times as much, on account of money ſinking in its 

value, and lands rifing | in theirs. 


The returns from the firſt fruit's office, and the 
inquiſition po/? mortem, though they are not conclu- 
five evidence, yet ſufficient upon the circumſtances 
of this caſe, becauſe the defendant has not produced 
any evidence to contradict i it, 


Taking all the evidence together, this appears to Difference be- 


| 3 | . tween a perſonal 
be nothing more than a compoſition upon agree- payment upon a 


ment, which parſons have ſubmitted to in ſucceſſion, compoſition and 
5 Marty PE | a compoſition 

from time to time, and is merely a perſonal payment, real. 

not a compoſition real, which is ſome charge given 


to a parſon upon lands, under a deed to which him- 


ſelf, the patron, and ordinary are patties, and of a 


different nature from this, 


Trinity Term, 18 Geo, II. 
July, A. D. 1745. 
In Chancery. 


Hardcaſtle againſt Smitl/on and Slater 


Bill was brought by the plaintiff, as impropri- Defendant ad- 


tor of the rectory of Coverham in Yorkſhire, for — . — 


tithe of hay herbage and agiſtment of cattle. | e. pots "po 
Chancery, di 1 of memori 
Pony, i Freren aa. o n t on af 376, i 


The defendants ifi th that there Woe and for time 
immemorial have been, ſeveral ancient uſages and 
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Trinity Term 18 Geo. II. 


cuſtoms within the ſeveral villages, that all and every 


the occupiers of lands and tenements therein, have yſed 


to pay yearly on St. James's day to the impropriator 
of Coverham, certain annual ſums of thirty ſhillings, 
twenty ſhillings, &c. in lieu of all vithe hay, yearly 


| happening within the lands, &c, 


The defendants inſiſt on © agiſiment tithes, that 
there are payable, by ancient and immemorial cuſtom 
and uſage, within the ſaid pariſh, one penny half- 


penny for each milch cow having a calf, and one 


penny for a cow not having a calf, at Eqfter every 


year, 


A croſs bill was brought to eſtabliſh the moduſes, 
and Mr. Hardcaſile in his anſwer admitted, that 
there have been time immemorial ſuch uſages and 


_ cuſtoms, as are inſiſted on by the defendants to the 


Though tit hes in 
kind are the par- 


ſon's right, yet 


immemorial 
cuſtomary pay- 
ments ought to 
have weight. 


Unleſs there are 
very ſtrong rea- 
ſons to overturn 
cuſtomaty pay- 
ments, the 
court will not 
be eaſily brought 
ruiera No vere. 


original bill. 


Lord Chancellor. 


Though it is true tit hes in kind are the right of the 
parſon, yet, where there are cuſomary payments in lieu 
of them time immemorial, it muſt have weight. 


The anſwer to the croſs bill admits, that theſe pay- 
ments have been accepted time beyond ns memory 
of man, 


Weary purchaſer who comes into the pariſh, pays 
according to the rate of theſe payments, and buys 
upon the faith of them; and unleſs there are ſome 
ſtrong unſurmountable reaſons to overturn theſe cu/to- 
mary payments, the court will not eaſily be brought 


quieta movere, and yet rules of law ought to be ad- 


- hered to, with regard to moduſes. 


2 oy | The 


Trinity Term, 18 Geo. II. | 407 
The queſtion is, whether theſe moduſes can be ſup- 
ported ?- and if they are EN; it wy be "on 
the croſs bill. | 


T hey. are hie in this manner, that all and every the 
occupiers of lands and tenements 5 Ha Sc. (fee the 
{words mom! | 


As to theſe mdf a aqui: many exceptions have 
been taken, 


Firſt, that 3 are 8 becauſe the mo- 

dus is laid for the occupiers of the lands and tene - 
ments within the pariſh, which may take in horſes, 

wood, malt, Sc. which do not pay tithe hay, and 

therefore there is a preſumption no agreement of this 

kind could be entered into between the parſon and K 

pariſhioners, and that it is in the mouth of the parſon 

to ſay no ſuch agreement could be made; and I allow, 

if there was a violent Pre pEoR” of this kind, it 

would have weight, 


But I think no ſuch preſumption is created here, for i 
the lands might be preſumed to be in the hands of + 4 
one perſon at the time when the agreement was made, | | 
and if they were in the hands of ſeveral owners, they | - 
might all probably pay tithe hay, and therefore might 
agree, that they would pay ſo much for 2ithe of hay, 
whether they would have tithe of hay or not, for as 


: 
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tey pay it at al] adventures, they have the benefit of 


the modus when they have tithe hay, and they may 
therefore have tithe hay if they pleaſe ; and ſo are the 
Caſes, 


The ſecond objection was, that the modu; coke The rule of Jaw 
is, that a modus 
to be certain in point of quantity, and in point of ought to be 


equally certain, 
as the tithes in lieu of which it comes; 3 the meaning of which i is, it muſt be ſo taken to a 


aommon e intent, but not to be weighed yy grains and ſcruples, 
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Trinity Term, 18 Geo. II. 


remedy; and in general the rule of law is, that a 
modus ought to be equally certain, as the tithe in lieu 
of which it comes; and is ſo laid down in the caſe 
ot Startup againſt Dodderidge, Salk. 655. in the court 
of King's Bench, that a modus ought to be as certain 
as the duty which is deſtroyed by it.“ 


To ſay it muſt be equally certain, does not mean, | 


that it is to be weighed by grains and ſcruples. 


In a caſe in Hob. 39. there was a modus for a park 
of two ſhillings a year, and a ſhoulder of every third 
deer killed in the park, which is now diſparked, 


Conſider how. uncertain this was, for the owner 


might kill none, and yet Lord Hobart was of opinion, 
after it was * diſparked, the madus of two ſhillings a 
year remained, 


I mention this to ſhew, that when books ſay a 


modus muſt be certain, they mean it muſt be ſo taken 
to a common reaſonable intent. 


2 3 luce in the preſent caſe, they are certain, 
but the main objection is, as to the remedy; for it is 
ſaid, that the parſon, whether he ſues in the eccleſia- 
cal court, or brings his bill in equity, muſt make 
all the occupiers parties, becauſe they are jointly and 
ok Jeveraty liakye. | 


This 8 to be conſidered. | 


The laying of this modus, does import that all the | 


occupiers are liable, and it muſt be underſtood of 


all the: occupiers of the ſeyeral vills and hamlets 


mentioned in the defendant's anſwer, 


— 


See Stockwell and Terry, under Trinity Term, 22 & 23 Geo, II. | 


it 


| Y 


Trinity Term, 1 8 Geo, IL. 409 


© - It has been truly ſaid, that all theſe lands might 

2M originally belong to one perſon, and that branching 

ſe it out afterwards to different occupiers ſhall not alter 

rt the modus. 5 : 
in h --.*..0 1 


See the caſe, of Sheldon againſt Montague in Hob. 
118. and Cowper againſt Andrews, Id. 39. as to the 
u, | Jaying | it on occupiers. 


If this de ande was to be allowed, that if a parſon 
Tk is under a neceſſity of making all the occupiers par- 
rd ties, it will deſtroy a modus, it would be of very ex- 
tenſive conſequence, and overturn a great number 
of moduſes i in the wn ah. los 


er * FA t 
The majus or minus, the greater or leſſer quantity 
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| | them is ſufficient, becauſe each js liable for the whole, 
It RA 5 for 


5 of land, does not alter the caſe. 1 : 
So in the oli of Stopp againſt Peacock, 2 1 386, | . 

85 the modus was for all the tenants and occupiers; and Fi I 
5 the court of Common pleas in conſideration of the ty, 
15 caſes aforementioned in Lord Hobart's Reports, grant- 19 
ed a r | | ; ; 4 

n, I mention this to ſhew, that theſe moduſes have been | 1 
* allowed notwithſtanding the preſcription has been bl 
* laid in the occupiers, and notwithſtanding it has been mf 
re uncertain. | [a8] 
id — | Wo an 
I admit that every part of the land is liable to the 4 . 

modus, ſo that no occupier can be diſcharged till the 1 

whole modus is paid, the eccleſiaſtical court would 9 5 

then be juſtihed in determining that every occupier - ö | 

e is liable in zozo and in ſolide. NM; 
of yy 11 
ts Naws of the occupiers can be diſcharged nie T | 1 | 
| whole modus is paid; and it is a very reaſonable ground „„ | ' J 
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Bifhop of Here - 
Ford againſt t he 
Duke of Bridge- 


Water. 


Caſes of tithes 
more frequent in 
the Exchequer 
than in any 


other court, be- 


cauſe it has the 


8 8 juriſdic- 


Trinity Term, 18 Geo. II. 


for the eourt to go upon, that every occupier is liable 
for the whole, and for each other, and therefore 
ſuing a part of the eccupiers is ſufficient, 


If it reſted only upon the caſe of the Biſhop of 
Hereford againſt the Duke of Bridgewater, in tbe 
court of Exchequer, T ſhould not determine againft 
this modus, without direCting an iſſue to try it, for 
the caſes of tithes are more frequently in that court 
as they have the proper juriſdiction. 


It came twice before the Exchequer, firſt upon 
demurrer before Lord Chief Baron Pengelly, &c. 
and upon the hearing before Lord Chief Baron 
Reynolds, Tc, and the court did not ſay, that the 


modus was bad, but ſtrongly inclined it was good, 


and were of opinion, that it ought to be tried; for, 
ſaid Lord Chief Baron Reynolds, if it was good in 
point of fact, he did not ſee * it —_ not be ſo 
in lar. 


It is admitted by the anſwer to the croſs bill, that 


the tithes here have not been paid in the memory of 


man, and therefore it is too much for the court to 


over- rule the moduſes; for all the objections are equal- 


It is not neceſ- 


ſary that lands 
excepted out of a 
medus ſhould 
have the ſame 
deſcription as 
when the modus 
was firſt ſettled, 
for if they agree 
in point of fact, 
it is ſufficient. 


ly proper to be inſiſted on at the trial, and to be laid 
before a jury, as to be inſiſted on have. 


It is not neceſſary, that the deſcription of the 
lands, which are excepted out of the modus, ſhould 
have the ſame deſcription as when the modus was firſt 


ſettled ; for if they agree in point of fact, it 285 be 
ſufficient. 


T am of opinion to follow the ſame method and 
rule as the court of Exchequer, and to direct a trial; 
which was directed accordingly, 


Eaſter 


W Py TT 
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Eaſter Term, 20 Geo. II. 
May 13, N. P. 1747. 
In Chancery. 


* As the counſel for the Br viz. AH. * | 
| "Marisfield * Kenyon +4, and Arden Þ obſerved, 
on an appeal between Whiteheads and others, 
appellants, and George Travis, clerk, reſpon- 
dent, heard 26th January, 1779, THAT THE 
FOLLOWING CASE OF CARTE AGAINST » 
BALL, Is VERY ERRONEOUSLY REP@RTED 
IN ATKYNS AS WELL AS VEZEY || , we have 
therefore thaught it neceſſary to lay the ſame before 
the reader, as ſlated in an appendix to the ſaid 
appeal, intituled, ** No. 5. the caſe of Carte 
againſt Ball, extracted from the records of the 
court of Chancery , and ſecondly, fa give it, ax 
reported by the ſaid John Tracy Atkyns, lata 
Curſitor Baron of the court of Exchequer ; and, 
laſtly, as the caſe appears in the boak of the ſaid 
Francis Vezey, one of the preſent Mafters of 
C court 4 Chancery in Ireland. 
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v See under Tri rinity Tem, 20 Geo, III. in the 3 of Net. 
minſier-Hall, p. 40. ſubjoined to © The Biographical Hiſtory of Six 
William ne; 8vo Edit. 1782, 


1 vader e e n Goes Mi % e Mii" 
clature, p. 41. and under Eaſter Term, 22 Geo, III. id. p. 42, 43. 


Taken from the printed caſes of — given to the Lords and 
counſel, 
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. Term, 20 Geo. II. 


Thomas Carte, Addiaiflivtor 0 
Jobn Carte, the late Vicar of 


Hinckley, in the County 9 Plaintiff. 


Leiceſter, Clerk, deceaſed. 


Robert Ball, T bomas 7. aylor, Tho- 
mas Sbewell, and others, Occu- 
piers of Lands in the Pariſn of [ 
Hinckley, the Dean and Chapter % Defendants, 
of Weſtminfter, Impropriators | | | 
of the ſaid Pariſh, and Frances | 
Trotman, their Leſſee, | 


HE plaintiff's bill ſtated, that by ſome anci- 

ent endowment, uſage or preſcription, the vi- 
cars of Hinckley were intitled to, and ought to have 
received all tithes (corn and hay as well as ſmall 
tithes) whatſoever yearly ariſing within the town- 
ſhip or hamlet of Hydes, part of the pariſh of Hinck- 
ley, and charged, that ſuch tithe paticujarly appear- 
ed to belong to the ſaid vicars, by a certain terrier of 


the pariſh, dated in 1638, and ſigned by the then vi- 
car and church-wardens, | 


That the defendants, the occupiers, BY 


the whole of the ſaid Fohn Carte's incumbency, (viz. 


from 1720 to 1735) holden divers lands in the 
hamlet of Hydes, and had reaped therefrom great 


quantities of corn and hay, and had carried away 


the ſame, together with divers quantities of ſmall 
tithes, without having made any ſatisfaction for the 
ſame to the ſaid Fohr Carte during his life. 


The bill therefore prayed, that the defendants, 


the dean and chapter, and their leſſee, might admit the 


title of the vicar to all the tithes ariſing within the 


hamlet of Hydes; and that the other defendants, the 
landholders, might be decreed to account wich the 


plaintiff for the ſeveral tithes aforeſaid, 
The 


no ern „ i. ER. : A. RR. + | 


| Eafter Term, 20 Geo. II. 
The defendants, the occupiers, faid, they-did not 


believe the plaintiff was intitled to all tithes whatſo- " 


ever in kind, either within the preeincts of Hinckley 
in general, or within the hamlet of Hydes in parti- 
cular; but inſiſted, that a yearly modus of ſeventeen 


ſhillings was payable to the vicar, in lieu of the tithes 


of the hamlet of Hydes, in manner following, viz. 
by the defendant Ball fix ſhillings and three-pence, 
by the defendant Shzwell five ſhillings and one penny, 
by the defendant States one third, and by the defen- 
dant Taylor two "thirds, of five ſhillings and eight- 
pence yearly, making, in the whole, ſeventeen ſhil- 
lings a year. 


The defendants, the dean and chapter, admitted 
ſuch terrier as that charged in the bill might exiſt, 
but inſiſted, that it was of no validity, the ſame hav- 


ing been contrary to the uſage in the ſaid pariſh before, 
and ſince, its exhibition: and further inſiſted, that 


Queen Elizabeth being ſeiſed of the manor, rectory and 
pariſh of Hinc#ley, and of all manner of tithes, both great 
and ſmall, yearly arifing within the ſaid pariſh, and 
of the advowſon of the vicarage thereof, did, on the 
21ſt day of May, in the ſecond year of her reign; grant 


to the ſaid dean and chapter, and their ſucceflors, the 


ſaid manor, rectory and church, with all their rights, 
members 'and appurtenances, tenths, oblations, and 
profits whatſoever—by virtue of which grant they 
were ſeiſed of all manner of tythes, both great and 
ſmall, yearly-renewing within the ſaid pariſh. 


The defendant Trotman ſaid, that the. dean and 
chapter did, by an indenture, bearing date Fan. I2, 
1737 (two years after the death of the late vicar, 
Carte, in whoſe right the plaintiff claimed) - granted 
to her (for the lives of three perſons, all then living) 
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all manner of tithe corn, Qc. of the pariſh of Hui. 
ley ; but that ſhe had never received, or claimed any 


right to the tithes in queſtion, and was willing the 
plaintiff ſhould enjoy ihe ſame, 


[At the hearing of the cauſe there appeared no proof 
whatever (ſave the admiſſions of ſame of the de- 
fendants as above flated) that the vicars were 
originally endowed with the tithes demanded by the 
bill ; or that they had ever received any tithes 
whatever, either in kind, or ſub modo, within 
the reſt of the pariſh.] 


11 was decreed by the Lord Chancellor (Hard- 
wicke)— That the parties ſhould proceed to a 
trial at law on the following iſſue Whether 


< the ſaid Jobn Carte was, in his lifetime, 


ce intitled to take all manner of tithes, as well 
<< great as ſmall, ariſing within the hamlet of 
ce Fydes, or to any, and what, part of ſuch 
< tithes”—with liberty to indorſe the poflea, 
in caſe it ſhould be found, on ſuch trial, that 
the ſaid John Carte was entitled to ſome parts 
of the ſaid tithes, and not to the whole. 


Carte, Adminſtrator of the late Vicar of Hinck« 


ley, verſus Ball, and others. 


Though this \ HE bill was brought for a ſubſtraction and 
court does not 

take cuſtoms ſo account of tithes, againſt the inhabitants and 
. G of lu, Occupiers of Hinckley, in Leice efterſhire.. 

yet it requires 

them to be ſubſtantially lad. 3 Tr. Htk, Rep. a; pl. 170. 


. The defendants inſiſt upon a - contributory modus 
of ſeventeen ſhillings, for the lands which they hold 
of the hamlet of Hide, in the ſame pariſh, 


'The 
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Eafter Term, 20 Geo. II. | 41 5 


The dean and chapter of 7/z/tminfeer, who are the 
reQors, do not in their anſwer diſclaim the right to 


7 
e the tithes, but refer to their leſſee, who apprehend- | 
| ed ſhe had no right, and has never colleQed them. l 
Hs : | | j 
f Mr. Attorney General for the defendants. 4 
4 He ſaid, a vicar of common right is not intitled j 
F- to tithes, but by virtue of an endowment or grant 1 
# from thoſe WER were the owners of the land, 1 
g | | IF 
4 An ancient payment for tithes is a modus, and fup- 4 
poſes an agreement originally. ls | 
4 Lord Chancellor. * f 
a Y 
. A general charge of an endowment is ſuflicient to if - 
intitle the plaintiff to ſhew an endowment at the 1 
$ f 1 
I hearing, without mentioning the particular ſort of en- {6 
f dotument. 
| Mr. Attorney General then went on, and ſaid, 4 
t the receipts run in this manner: May, 1702, receiv- 111 3 
; ed then of Robert Ball, the ſum of eleven ſhillings lit 


and foux-pence, for the tithe due at Lach- day, for his 
part of the Hide grounds, Signed John Par. 
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Other receipts call it the Hides only. 
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| Mr. Clarke, of the ſame fide, cited Hardca/tle 

| | againſt Smithſon, July, 1745, before Lord Hardwicke, 
[which fee under Trinity Term, 18 Geo, II. ] to ſhew, 
that the court will not eonſtrue the modus with great 
nicety, where it is in general e ſet out * che 
anſwer, 


Mr. Evans of the ſame ſide: A rector has nothing 
to do but to make out his title to the rectory, and 
| | the 08 - 
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Eaſter 8 20 Geo. II. 


the tithes will be due of courſe to him ; but beruf ſe 


There is no evidence ariſes from uſage ; for the 
plaintiff has not been able to ſhew the tithes were 
even paid to the vicar. | 


4 


That a terrier, neither here, or at mſi prius, has 


been admitted to be evidence of the vicar's right, 
unleſs uſage = along with it, 


Mr. Solicitor General for the plaintiff 21 that 
in the caſe of Berry againſt Evans, [which fee 
under Eaſter Term, 12 Geo. II.] Lord Chief Baron 


| Comyns ſolemnly determined, that even againſt a lay 
impropriator, you cannot preſcribe in non decimando. 
and in extra-parochial places the King is intitled, 


and if it appears the rector is not intitled, the vicar 
muſt, 1 


Lord Chancellor. 


This is an unuſual demand, as it is a bill brought 
by an adminiſtrator of a vicar, who was for fifteen 
years together vicar of this pariſh, and yet during all 
the time of his incumbency no tithe was paid, or de- 
mand ever made; but however, if the right appears, 
the * is intitled to a deeree, - 


His right depends on two queſtions ; 
Firſt, Whether, as ſtanding in tlie place of the 


vicar, he has ſhewn a right to the tithes in kind, | 


4 + — 


Secondly, Whether the modus ſet up by the defen- 


dant's anſwer, is not a ſufficient bar to that right, 


I will take up the ſecond queſtion Gift, 


i am 


W mw 5 


C 


c 
k 
| 


2 


Eafter Term, 20 Geo. II: 
1 am v0f; opinion the modys, as ſtated in the ans 


point of law. 


It is more correctly laid in 8 * anfobr, 
and is laid there in the following manner: Se 


venteen ſhillings in the whole paid for the Hides in 
lieu and ſatisfaction of all tithes, 55. and 8 d. for the 


part of Hides in the occupation of ſuch a perſon, 4 5. 
and 4 d. for the part in the occupation of another, 
and 7 5. for the part in the occupation of another. 
Too objections have been taken by the plaintiff's 
counſel, that it does not "ſay the time when it is to 


be paid, nor enumerates 4h EN ac JO it is to 


— 


be paid. en EM | 3 105 | 


As to the rk, in \ the ert tof of Bibb: if a para! 
ticular time was not laid, that court formerly would 


have over-ruled the modus, and not gone into the me- 


tits, but latterly they have very properly let in a 
greater latitude of proof, and it is ſufficient” if it is $ 


laid at a ee time, or ene 


But the ſecond is what 1 lay Areſs 1 upon, chat it is 
not ſaid, by whom it is to be paid, and I do not know 


any caſe in the books or in experience, where it is 


not alledged to be paid by ſome body, and it is very 
reaſonable it ſhould be ſaid by whom, becauſe. the 
parſon may then be ſure to whom he mult apply, or 


againſt Whom he | Ay have a i remedy for kis tithes.” | 


17 


This cannot be ſupplied 'by ails. that in othet 
parts of the anſwer, they have ſhewn the ſeventeeri 


ſhillings have been paid by thoſe perſons who haye ; 
held theſe lands, for that may be accidental ; ; and 
E e 9 | 


wwers' of the ANGIE: is not e laid in 
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Eafen Term, 20 Geo, II. 


; \ 4 Y 
though it has been ſaid, this court does not take 
cuſtoms ſo ſtrictly certain as courts of law, yet this 
court 1 cuſtoms to be OY laid. 


If bee the court of Exchequer, where caſes of 
this kind are more n e it * have been 
over- ruled at once. Fo | [- 71 


) 


The next 1 75 eres the . 1 


„ Sm $ 


ſuch an intire modus paid of 8 thilliogs a year, 
but the defendants add ſeveral madyſes together, and 
then, by. computation. in arithmetic, make juft the 
{um of ſeventeen ſhillings : in ſome meaſure like the 
Duke of Graſton's caſe of fines, where, by looking 
into the Lord's books, they found what was the 


largeſt fine be took, and charged that ms to. be the 
dg eden. 


Tnere is 10 evidence that theſe payments are 
applicable to the modus, and therefore I am of opi- 
nion it is not ſufficiently made 8 


FS the opinion I have given as to this, part, if 
the plaintiff had been re&or, I ſhould have decreed 
at once for him; but 4 rector differs e from 


$ vicar. | ? * ef 4 bab 


To intitle him- A rector has, and fo has a lay imropriator, a 


{elf totithes, a right to all the tithes in the pariſh, and has nothing 
rector has no- 
thing to do, but to do, but to prove himſelf rector: it is otherwiſe 


* e- e with regard to a vicar; for he muſt ſnew an aQual 
car, otherwiſe, enden ment, or evidence of the uſage. 

for he muſt 
ſhe w an actual 
endowment. 


2 the firſt place, tei is no evidence here of 
nen of tithes of any kind, which will be a much 
e | N | more 


a Euſter Term, 20 Geo. it. 


more material \conſiteraion n 4 vicar than 2 
rector. n Sn 3118 3% 


419 


3 ha aÞ be bo formally. draws ag mighd . | 


be, yet it is ſufficient as to the denial of the plain- 
tiff 's right; for though the defendants admit Carte 


was vicar, yet they ſay they do not know or believe, 


that he was. intitled to the incloſed grounds of Hink- 


ky, and to all or r any part of the tithes: 


So that, bo their SPEND they inſt he was 00 in- 
titled; but then it is argued for the plaintiff, that the 
defendants ſetting up a modus, is an implication that 
the vicar was intitled to tithes; and to be ſure it is; 
but this does not preclude the defendants from ob- 
jecting to the plaintiff's title; and it would be hard 
to preclude them, becauſe they fail in the _—_ 
they ſet US for ne 


Suppules. plaintiff at wy Lak and the at 
dant pleads any thing in bar, which by preſumption 
admits: the demand, whereupon. the plaintiff demurs, 
and the court holds the plea bad; yet they will ſtill 
ſee whether the plaintiff, in his declatation, has made 
a caſe ſufficient to intitle him to recover. > 


i * : 


| The plaintiff i is, e for him, preclud- 
ed by the rule of this court from reading the evidence 


1 up 2 Md» 


dus does not pre- 
clude the defen⸗ 
dants from ob - 
jectie g to the 
plaintiff*s title 
to tithes, 


If a defendane 


pleads any thing 


in bar, which by 
preſumption ad- 
mits the de- 
mand, and the 
plea is held to 
be bad, yet a 
court of law will 
ſill ſee Whetber 


the plaintiff has made a cale that intitles him to recover, 


of the endowment, which, it is faid, e have 


put hoe: matter. out of . 


The abtht of n in Nertandy; has kent a certi- 
ficate of the original agreement between the rector 


A certificate of 
the original 
agreement be- 
tween the rector 


ind the vicar in relation to tithes, muſt appear ts come out of the charter-bouſe of the... 


_ and not out of his hands only; or it cannot be read. 


E e 2 
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420 Eaſter Term; 20 Geo. II. 


Nis = and the vicar in relation to the tithes; but though it 
1 | appears to come out of the abbot's hands, yet as it 
Wt does not appear that it came out of the charter-houſe 
$ of the abbot, or that he was the proper officer to 
. keep the records, it could not be admitted to be read. 
| ie Af certificate Even before the reformation, a certificate from a 
| 45 er — foreign abbey was not allowed; therefore, as the 
— — * original deed relating to the endowment cannot be 
read, I muſt take it from the evidence before me, 

which _ that no tithe has ever been paid to the 


vicar . 


The'terriers are very dark, and I can hardly make 
any judgment of them, and it is very far from being 
1 clear from thence, that tithes 1 in kind were ever * 
is to the vicar. | | 


. 0 3 PII _ not only be endowed of the tithes of 
83 a pariſh, but of a penſion likewiſe, and therefore how 
tithes of the pz= can I preſume he was endowed of the tithes, when 
ciſh, but of a 

penſion likewiſe, he might be endowed of this annual n by Ah 


of A 


If it Joppa upon this only, I would inquire, 
whether i in any Caſe tithes have been decreed in kind 
to a vicar, where there is no evidence of tithes hav- 
"ng ever ee paid to him i in kind. 
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155 The ts and chapter; the rectors, de not at 
claim their right to the tithes; if they had, it might 
have put an end to the queſtion in favour of the vi- 
car; this being the caſe, I am not ſatisfied he is in- 
titled to the tithes in kind, and therefore it muſt be 
put in a method of trial. | 


It 


Eafter Term, 20 Geo. II. 

It is ſaid the rectors ought to be parties to the iſſue, 
but it is not neceſſary they ſhould; for where an im- 
propriator's right does not come in queſtion, he need 
not even be made a party to a bill that is brought 
for ſybTraction- of tithes. 7 1 : 

His Lordſhip directed an ie to FAY whether the 
vicar of Hinckley is intitled to tithes in kind, for the 


hamlet of _ 15 the om of OO ; 


CE © Carter againſt Ball. 


HE bill was brought by the plaintiff as admi- 
niſtrator of his brother, late vicar of H. for 
arrears of tithes in kind, due during the vicar's incum- 
bency. The defence made was, that the vicar was 
never endowed, and that there was a yearly compo- 


ſition by way of a modus, of ſeventeen ſhillings, in 
lieu of all manner of tithes; which the defendants 


attempted to prove by receipts of former vicars, and 


421 
Where an im- 
propriator's 
right does not 
come in queſ- 
tion, he need 
not be made a 


party to a bill 
for ſubſtract ion 


ol tithes. 


pl. Zo 


evidence that tithes in kind were not paid within the 


memory of man, the plaintiff was obliged to prove 
the endowment, as his brother was only vicar and 
not rector, which he offered to do, by producing a 


grant in the year 1209, by the abbot. and convent | 


of Lyra in Normandy, to the vicar of this pariſh, as 
evidence of the endowment of all manner of tithes ; 


but it was not ſuffered to be read, as it was not 


ſhewn to have come out of that monaſtery. The 


plaintiff next produced three tetriers, the firſt of 


which was in 1638, the reading of which was al- 


lowed as being evidence, though not concluſive :* it 


never was diſputed 3 in the Exchequer, and even te 


parſons books have been read. 
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See the caſe of 
Richards againſt 


Emwans, and 


Mitchel againt 


Neal, under 
Michaelmas 
Term, 21 Geo. 


Eaſter Term, 20 Geo. 1I. 


— 


Lord Ch ancellor, | 


This is 2 very unuſual demand ; the noon: is, 
if the plaintiff has ſhewn an original right in the 
vicar, to the payment of tithes in kind, and if the 
modus be a ſufficient bar thereto; the modus, as ſtated 
by the anſwer, is not ſufficiently laid in point of law, 
nor is it ſufficiently proved; the firſt objection there- 


to is, that no time of payment is ſhewn, that was 


formerly neceſlary in the Exchequer, but that court 
has fince very juſtly departed from that rule; how- 
ever, the ſaying it was to be paid yearly, is too un- 
certain, but the principal ground of the inſuffici- 
ency of the medus is, that it is not ſaid by whom to 
be paid, which is neceſſary, in order to ſhew againſt 
whom the parſon has remedy for that cuſtomary 
payment, Then conſidering it upon the evidence, 


there is no proof of an intire modus of ſeventeen ſhil- 


lings, but only it was paid ſeparately, and by can- 


' tribution ; nor do the receipts import a modus, But 


as to the plaintiff's demand, this caſe ſtands in a dif- 
ferent light ; here is no evidence of payment of 
tithes in kind, which is more material in the caſe of 
a vicar than of a rector, who is of common right 
intitled to tithes, and non-payment cannot be 
alledged by preſcription againſt him; but a vicar be- 
ing intitled to payment of tithes in kind againſt 


common right, muſt ſhew an endowment either 
actual, or by collateral evidence, of ſuch uſage ; of 


which there is none here. The uſage of this pariſh 


ſhews, there muſt be ſome ſubſequent endowment ; ; 


but as the original thereof cannot be read, the court 


muſt take it on the evidence, which does not prove 


that tithes in kind were ever paid; for the terriers 
are dark, and do not import ſuch payment; and 1 
much queſtion, whether there is any inſtance of 2 

decree 


nr V<y" 48 


" Eafter Term, 20 Geo. II. 


decree for ſuch payment, where there is no evidence . 
of it, though there might be in the caſe of à rector; 


therefore, though the madus is inſufficient, there is 


ſufficient in the defendant's anſwer to intitle him to 


object to the plaintiff's right; which he not haying 
proved, he cannot have a decree ; nor yet ſhould his 


bill be diſmiſſed, but ſome other way for relief be 


found. Let an iſſue be directed to try whether the 
vicar was in his life intitled to the payment of tithes 


in kind, The plaintiff had time and opportunity 
given him to eſtabliſh this ancient endowment, and 


to examine it by commiſſion, which was not exe- 
cuted; the jury found, that the vicar in his life, 
was not intitled to theſe tithes in kind; and the bill 


was Fuly 17th, 1749, diſmiſſed with colts at _ = 


but not in this court, 


But LAY Chancellor then laid, that as to 14 
modus which is admitted by the anſwer, the plaintiff 


is intitled to the arreats thereof, during his brother's | 


life, notwithſtanding the objection taken by the de- 
fendant that the bill was barely for tithes in kind, 
and the plaintiff himſelf inſiſted that the modus was 
not good, an iſſue could not propetly be directed on 
the modus, becauſe that would be admitting ſome kind 


of endowment or other, and excluding the other 
point; ſuch an iſſue therefore was directed as would 
take in both. It often happens, both in the eccle- 
| ſaaſtical court and court of Exchequer, that on the 


diſmiſling a bill brought barely for tithes in kind, 


the plaintiff may yet have a decree for a modus ad- 


mitted by the defendant's anſwer ; and it is the ſame 


in this court, ſince it is a good modus in its nature, 
and only imperfectly ſet forth in the anſwer in not 


alledging that it was payable by the occupiers of the 
land, though there might be more in it if was not 
good 1 in its nature, 
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17 Survey of a re- 
1 | ligious houſe, 
TE taken in 1563, 
i allowed good 
evidence to 
prove a vicar's 
right to ſmall 
tithes. Wlſ, 
Rep. 170. 


- aA. 


Trinity Term, 20 . 21 Geo. M. 


9 % 


11 p. 1747. 
In the 22 
The Vicar of Kellingten, in 2 mire, 


againſt 


The Maſter and F ellous of 7 unh college, 
in Cambridge, rectors, their leſſee, and two 
| occupiers of lands, in the pariſh. 


Sir Thomgs Parker, Lord Chief Raran, 


HI 8 is a bill -hrovght: by a vicar, tos the 
tithe of agiſiment of barren cattle, ſetting 
forth, that he is intitled by endawment, preſcription, 


uſage, or otherwiſe, to all ſmall tithes within the pa- 


riſh ; and to make out his right thereto, produced in 


evidence, an ancient ſurvey (from the firſt fruits 


office) of the poſſeſſions belonging to the nunnery 
of - without the walls of York, to which this 
reftory was appropriated ; which ſurvey was taken 
in the year 1563, upon the diſſolution of mona- 
ſteries tempore Hen. VIII. whereby it appeared, 
what ſpecies of tithes belonged to the refor, and 
what to the vicar, viz. corn, grain, and hay, to the 


rector; and to the vicar wool, lamb, and all other 


ſmall tithes ;, alſo another ſurvey taken by the col- 
lege anno 33 Eliz. was produced, which agreed with 
the former. It was objected, that it does not ap- 
pear by what authority the ſurvey in the year 1 563 
was taken; the anſwer is, that theſe ſurveys have 


always been allowed, as proper evidenge, and to vn 
| rea 


3 


leſs there is ſome: bar, as a modus, campolition, tg, bar the rector of 


Trinity Term, 20 & 21 Geo. II. 


road, notwithſtanding the commiſſions, under which 


they were taken, be loſt; it has alſo been objected, 

and it appears in proof that agi//ment tithes have been 

paid to the rector, for fifty years laſt paſt ; in anſwer 

to this it is proved, that before that time, viz. ſixty 

years ago, this ſpecies of tithe was paid to two uicars; 

ſo that I am of opinion, here has been an uſurpa- 214 
tion upon the vicar, for fifty years laſt paſt. If an 

endowment appears, that is the rule we are to go by; 

if it doth not, =ſage is the rule; therefore, if there 

had not been this written evidence (to be ſure) the 


ET ETSY oi Piers eat. | "MN Os — "a 
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payment to the impropriator for fifty years, would 9 
have been very ſtrong proof for him againſt the 1 
vicar 3 but on the other ſide, here is a record which - | 


proves that the vicar is intitled to all ſmall tithes, and 


at this day there is no doubt, that agi ment tithe is Agifment is 
a ſmall tithe; and the court decreed in favour of imall tithe 


the vicar, i | | h 


Ful 20, A.D. 1747. 
In Chancery. 
Ekins . Dorner. 


Lord Chancellor. 


IHE bill was brought for tithes in | kind of A grant from 
hay, of a moiety of the manor of Shipton, but Vn Mary of ö 
comes in an imperfect manner before the court. 7m fe 
cimas, theſe ge- 


N ng + . 2 : 3 : neral words are 
The plaintiff as rector is intitled to all tithes, un- NE; ceo He 


his common 
| | 6 5 OD | right of tithes, 
The queſtion here is as to a moiety of the privy 2 eee 
tithes of * —_— th a manor, and the tithe the right of the 
crown, 


hay, 3 Tr. A:k. Rep. 
534+ pl. 194. 


Trinity Term, 20 & 21 Geo. II. 


hay, whether the rector is intitled in point of per- 
nancy to the whole, or the defendant is intitled to 
this moiety as well as to the tithes of corn and 

grain under a grant from the crown, the firſt year of 
Queen Mary, in which were theſe general words, 
decimas bladorum & oor & omnes alias dicimas. 


I do not think any fireſs can hs laid © on thoſe ge- 
neral words, and take them in their utmoſt extent, 
are not ſufficient to bar the rector of his common 
right, unleſs it had been expreſsly ſtated what was 
the right of the crown; and in making out the 
grant, the drawer might probably, at the requeſt of 
the . put in theſe general wetds, 


— is no pretenet of payment of the privy 
tithes to the Lord of the manor, I am of opinion 
theſe general words are by no means ſufficient to 
ſhew a right in the defendant againſt the rector. 


The next queſtion is as to the e 


The ft objection was, as to the manner of in- 
troducing them in the cauſe, for that i in reſpe& to 
the croſs bill they are not ſet out with any certainty, 
and to be ſure they are not, and therefore the croſs 
bill muſt be diſmiſſed : but a different conſideration 
ariſes upon the original bill; notwithſtanding the 
particular moduſes are not mentioned in the bill, nor 
particularly pleaded by the' anſwer, yet as the plain- 
tiff's own witneſſes ſhew a reaſonable ground for a 
modus, it would be going too far to ſay. that an ac- 
count of- tithes ſhould be decreed, where even upon 
the plaintiff's evidence it appears there is a modus. 


I am of opinion therefore the court is bound to 


take notice of the two moduſes, the ten 22 for 
2 | | * hay, 


Trinity Term, 20 & 21 Geo. II. 
hay, and five pounds for the privy tithes of the 
demeſne lands, 


As to chi firſt, it is mentioned to be a modus in de- 
cimando in the receipt for it from the parſon, but the 
| ay for the five 252 calls it a ne 


It has been faid, that the moduſes are too rank, 
and that the ten wilings for hay particularly are ſo, 


becauſe the modus for the tithes of corn is but three | 


and thirty RES 


No areument at all is to be collected from thence, 


becauſe leſs might be 1 in tillage at that time than 


there is now. 


The objection i is ſtronger as s to the five pounds for 


the privy tithes of the demeſnes ; undoubtedly it is a 
pretty Jarge ſum, and it has been inſiſted the whole 


value of the manor is but fifteen pounds, as appears 
from an ancient ſurvey in Henry the VIIIth's time, 


where it is called irma of Shipton, ans implies a 
rent reſerved, 


427 


* 


But J can no more infer from thence, that this 
was the value of the rack- rents of the manor in 


Henry the VIII th's time, than I can at preſent the 
real value of a biſhop's manor from the rent reſerved 


in a leaſe of it. 


7 
«de 


Ina 0 that came by appeal to the Houſe -of The Houſe of 


Lords in Lord Talbet's time relating to the pariſh of 
Chedingford in the county of Surry, the Lords re- 
verſed a decree of the court of Exchequer for being 


Lords reverſed a 
decree of the 
Exchequer for 
being too haſty 
in rejecting a 
modus as too 


rank, i it bee too 8 for that court to determine it to be no modus, wu the evi- 


dence was not conglafive againſt it, but * al. | 


too 
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An at 
1 4 is 
onymous 
With a modus, 

unleſs ſome- 
thing be ſhewn 
that breaks in 
upon its imme - 
worialneſs. 


Al real compefi- 
fron is where an 
agreement is 
made with a 
parſon or vicar, 
with the patron 
and ordinery's 
eonſent, that 
ſuch lands ſhall 
- be diſcharged 
from the pay- 
ment of tithes 
in ſpecie, on ac- 
count of a re- 
compence made 
to the par ſon or 
vicar out of 

- other lands, 


no objection in 
point of law to 
mod uſes, nor 
tithes in Kind 
ever received 
within the me · 
mory of man, 
the court will 
nat decr:e an 
account of 
tithes. 


Where there is 


Trinity Term, 20 & 21 Geo, IL. 


too haſty in rejecting a modus as too rank, and ſaid, 


it was taking too much upon them to determine it 
to be no modus upon ſuch kind of evidence, which 


was not concluſive evidence againſt a modus, and di- 


rected an iſſue to "wy it, 


= 


Another objeQion was, that the five pounds is no 
modus at all, for in the receipt from the parſon it is 
mentioned to be an ancient compoſition. 


I do not know the abſolute diſtinction between an 
ancient compoſition and a modus; there may be a 


a difference between a compoſition that is not be- 


yond the memory of man and a modus, but unleſs 
ſomething be ſhewn that breaks in upon the imme- 
morialneſs of it, it is ſynonymous with the modus. 
There is indeed a difference between a real com- 
foſition-and a modus, for a real compoſition is when 
an agreement is made with a parſon or vicar, with 


the conſent of the patron and ordinary, that ſuch 
lands for the future ſhall be diſcharged from the 


payment of tithes in ſpecie, by reaſon of a recom- 
pence made to the parſon or vicar for them out of 


other lands; but a modus is nothing more than an 


ancient compoſition between a lord of a manor and 
the owners of the land in a pariſh and aer. which 
gains ſtrength by time. 


I am of opinion here is a conſiderable foundation 
laid befare the court for the two modſes, the one of 


ten ſhillings, and the other of five pounds, and there- 


fore the court cannot decree an account of tithes 


where there is no objection i in point of law againſt 


them, nor any pretence there has ever been tithes in 
kind received within the memory of man, and there- 


fore ifues muſt be directed to try theſe two ſums. 
The 


Michaelnas Term, 21 Geo. II. 


The plaintiff being in court, and declining to try 

the modus of ten ſhillings for tithe hay of the manor, 
and five pounds for privy tithes of the demeſne lands, 
his Lordſhip decreed an account of n was due 
_ thoſe n * "x 1994 : 


— 


Micbaelmas Term, 21 "Geo. II. 5 
| Ofober 26, A. 'D. 174 5 - 


bl 
/ 


In ary 
Richards again ſt 33 | 
and . 
Evans NN Richards. 5 


Tus nei as rector brings a bill for pay⸗ 
ment of tithes in kind, the defendant as 
owner of the form brings a croſs bill eſtabliſhing a 


Not neceſſary te 
uſe the word 
modus in laying 
it. Vex. Rep. 39. 
pl. 24» 


cuſtomary payment of ſeven. pounds you ann. in 


lieu and ſatisfaction thereof, 


For plaintiff; this Wei is neither mall laid nor- 
proved, nor is the day of payment certainly ſpecified, 
for want of which a modus was held not good in 
point of law in the Excheguer, Trinity Term, 5 Geo. I, 
becauſe the time of payment of a modus ought to be 
as certain as of the tithes, in place of which it is 
ſubſtituted z which as to the fruits of the earth is im- 
mediately on the firſt ſeverance, and. a cuſtom un- 
certain is no cuſtom : then. the payment of ſuch a 
groſs ſum is an evidence againſt the modus, as too 
rank; for as every modus muſt be preſumed to com- 


Nor a particulae 
day of payment, 


A modus may be 


overturned for 


- rankneſs, if for 


a ſpecifick thing ; 
if otherwiſe, will 


de ſent to trial, 


mence before the time of memory, this many years 


— : 7 | * ago 
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5 Michaelinas Term, 21 Geo. II. 
ago muſt have been very near the value of the farm: 4 
it is therefore rather a modern nen or rent 
for tithes. 5 | | 


Tad eee 


The objections of laying the modus are 1 07 ne 
weight : for neither in law or equity is there any 
neceſſity to ufe the word modus, as appears from all 
the caſes on this head, as in Cowper againſt Andrews, 
Hob. 39. Shelton againſt Montague. Hetl. 118. and 
1 Vent. 3. it being only a technical term, not uſed in 
pleadings; in ſtating of which, Lord Hobart was 
very accurate. The material words are ſo much 
money paid in lieu and ſatis faction of tithes. As to 
the general queſtion, whether it is neceſſary to lay and 

4 | prove a particular day of payment ; the caſe in the 
8 Exchequer was certainly ſo determined, but I remem- 
Ball. _ ber that gave general diſſatisfaction in Weſiminſter- 
Hall, and abroad, as too nice to require the proof of 
| particular day; and it has been ſince adjudged to 
the contrary that on or about is ſufficient ; ſo that 
| | they have left off taking that exception in the Exche- 
N guer. Then it reſts on the merits: and that depends 
on the evidence on both ſides, which i isof two kinds; 
firſt, of the fact and uſage of payment; freendly, 
| fuch as ariſes from the nature of this modus, If it 
is turned on the firſt, it is the ſtrongeſt evidence I 
ever knew, againſt payment of tithes in kind, for 
which there is no proof on tije part of the rector: 
_ | that indeed, being only a negative, would not pre- 
vail to take away the common right that is in the 
rector, if there was nothing more ; but in ſupport 

of the cuſtomary payment, there is the evidence of 
ſome terriers which makes a diſtinction throughout, 
between this and other parts of the pariſh, where 
tithes were paid in kind: and there is the rector's 
: own 


29 


AMichaelmas as 21 Geo. II. 


own admiſſion of this. As to the remaining objec-. 


tion to the madut, arifing from the nature of it, as 
too rank, ſeveral, indeed, have been overturned on 


this point; but the diſtinction taken for the defend- 


ant is material, that a modus be overtarned for rank- 
neſs, even at hearing of the cauſe, where it is for a 
ſpecihc thing, as a lamb, c. becauſe the price of 
the thing may be found from hiſtory, and ancient 
records; but that is an objection from a fact, which, 
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Chapman * 
Smith, July 
2 1754. 


becauſe it appears with ſuch a degree of certainty, 
the court, determines without cading it to be tried: 


but where it is not far a ſpecifick thing, there are 
ſeveral other circumſtances to be taken into conſider- 
ation of rankneſs; as the difference of the value in 


the courſe of time. The Houſe of Lords therefore f 


ſent a caſe of this ſort to be tried, without over- 


ruling it. If this had come f{ingly. upon the rector's | 
bill, it ſhould, without any ſcruple, be immediately 
be difmifed far that would not have hurt the ſuc- 


ceſſion; nay, it would be open to the rector him- 


ſelf; but the owner bringing a bill alſo to.eſtabliſh 
A modus that would bind the ſucceſſors in the pariſh 


and it being of conſequence, that a great part of the 


evidence. arifes from the rector's own admiſſion, if 
the defendant inſiſts on eſtabliſhing it, the rector 
(unleſs he ſubmits to the decree) ſhall Have ag 
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In Ay, 1743, a 
bill was brought 
againſt the de- 
ſendants for 
tithes ; the 28th 
of April, 1746, 
the cauſe was 
heard at the 
Rolls, and an 
account decreed, 
and the defend- 


ants directed to 


pay what ſhould 
reſpectively be 
found due: to a 


28 Term,: 21 Geo. It, i 


| December 17. A. D. 1747: 4 


2 In chance. 
Mr. Baron Clerk ſittin g for Lord Chancellor, 
Bel againſt Read. 


& HE rarity, as rector of is in Wi U 
ſhire, brought his bill againſt the defendants, 
as occupiers of. lands in the parifh, for the great 
and ſmall tithes, and prays that they may come to 
an account with him for the tithes which are due 
and payable to the plaintiff, and that they may pay to 


him all and fingular his tithes and duties for the fu- 


ture, as they ſhall accrue and ow" 8 as 2008 as 
he continues rector there, 


ſecond bill for the ſame matter, the defendant pleads. the art, nb the decree. Me. Baron 


Clark allowed the plea, as the defendant would otherwiſe be my to Se n and 


double vexatien. 


preſent bill, he did, in May 1745, exhibit his firſt 


3 Tr. Ath, * 590. ple 1 


| The e ergy as to ſo 2 70 . as 
ſeeks any account or diſcovery of the tithes ariſing 


in Blunſden, at any time before the 28th of April, 


1746, plead, that before the plaintiff exhibited his 


bill againſt the defendants for an account and diſ- 


covery of the tithes ariſing in Blunſden, and by that 


bill prayed, that the defendants might pay the 
plaintiff the full value of ſuch tithes with which the 
defendants were chargeable, and which ſhould appear 


10 be due to the plaintiff, and alſo that the defend- 


ants might pay to the plaintiff all his tithes for the 


Future as they ſhould grow due, ſo long as be continued 
rector of Blunſden ; and on the 28th of April, 1746, 


that cauſe was heard before the Maſter of the Ralls, 
and 


and | 
take 


from 
the p 
ſhoul 


An 
with 


three 


order 
terro 
of th 
their 


terro 


A 
ſeeki 
by h 
him 
cour 


9. 


Michaelmas 1 — 21 Gs It. 


and it was ordered to be referred to Mr. Bennet, to 


take an account of what was due to the plaintiff 


from the defendants, for all the tithes demanded by 
the plaintiff's bill, and that they ſhould pay him what 
ſhould reſpedtively" be found due from each of them. 


And in purfaactte of the decree the plaintiff has left 


with the Maſter, three diſtin charges againſt the 
three ſeveral defendants, and examined witneſſes in 


order to ſupport his charges, and alſo exhibited in- 


terrogatories before the Maſter for the examination 
of the defendants, who have each of them put in 
their ſeveral anſwers and examinations to the in- 


eee 


And, in regard the phintir is by. bis preſent bill 
ſeeking the ſame relief and diſcovery as he ſought 
by his former bill, and as fs already provided for 
him by the decree, according to the uſage of this 
court in caſes of this nature, the defendants do there- 
fore plead the former bill, anſwers, decree, &c. in 


433 


bar to ſo much, and ſuch __ of the in bill 


28 anne 


Mr. Tandy Athyns, in ſupport of the defendants plea, 
ſaid, that the ſecond bill muſt either be brought for 
vexation merely, or proceed from ignorance, and 


want of knowing the practice of this court; for he 
apprehended there was a material difference between 
the decrees of the Exchequer for an account of tithes, 


and the decrees- of this court; that there they are 
directed to the time of filing the bill only, but here 
to the time of the Matter” $ report. | 


That Lord Chancellr- ſeemed to be of this opinion 


Po A 1 
#14 


in the caſe of the * Archbiſhop of York againſt Sir Miles * Which ſes 


Stapleton and others, February 21, 1740 ; That 
F. f | . 


under Hilar 
Term, 73 
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Michoelmas Term, #1 Geo, II. 


cc was a bill brought for an account of tithes, and 


| © to eſtabliſh the cuſtom of ſetting out corn in 


& ſtacks; his Lordſhip directed an iſſue to try the 
*« cuſtom, and ſaid, though it will be time enough 
ce to ſearch for precedents as to the manner of di- 
< recting the account, when the cauſe comes back 


* after trial, yet he took the difference between the 
© courſe of proceeding in the court of Chancery, 


and the court of Zxchequer, to be this, that there 


“ they direct an account of tithes no further than 


< the bringing of the bill; but here the rule of the 
court in general is, where an account of tithes is 
66 decreed, that it ſhall be carried down even to the 
<< time of the Maſter's report, and not to the filing 
o_ of the bill e 


Mr. Tracy Atkyns obſerved further, that the rule is 


the ſame in ſimilar caſes, where the account is to be 
taken, and that in the cafe of * Bu//rode againſt Bradley, 


Michaelmas Ferm, 1747, Lord Chancellor was pleaſed 


to fay, It is the conſtant practice of the court, 


<« in decrees againſt a mortgagee upon a bill for re- 


« demption, or againſt an executor to account, to 


&« direct it without future words; and yet if the 


ese perſon decreed to account, receive any thing ſub- 
«© ſequent to the decree, it is inquirable before the 
„ maſter equally with ſums received before the 
« decree,” | | 


TThit if wit be the-praQice, the plsintiff, by the 


"decree in the firſt cauſe, may carry the account full 


as far under the firſt ſuit, as he can under the ſe- 


cond, and conſequently the laſt is multiplying ſuits 
unneceſſarily, without any advantage to the plain- 
tiff, or anſwering any end, but what he has already, 
or might have obtained under he former decree. 


Mr. 


an ac 


the { 
be y 
proce 
tithe: 
to tt 
28th 


heard 


cordi 


( „ 5 aa RW 


Ir. 


Mic baelmas Term 21 Geo. Il. | 


Mr. Barok Clark. LEE ES . 


The defendants plea of a former ſuit depend- 
ing for the ſame matter ought to be allowed, or 
otherwiſe the defendant may be put to double 
expence, and double vexation, as poſſibly, if the ſe- 
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cond cauſe was to proceed, the decree may be differ- | 


ent from the Saen in the former ſuit. 
As to the 1 in practice between the 
two courts, the Exchequer and Chancery, it is 


undoubtedly ſuch as has been inſiſted on by the © 
defendants counſel, and in decrees for account of 


tithes in the-court of Chancery, they are not-drawn 
up differently from decrees to account id other 
matters, but are general, to account for all tithes 
that are due, without ſpecifying any particular time 
charged in the bill, or limiting the account to any 
certain determinate time. 


And as, according to the practice of this court, 


an aceount for tithes may be carried on as long as 


the ſuit is depending between the parties; it would 
be vexatious if the plaintiff ſhould be allowed to 
proceed in a ſecond bill for the ſame individual 
tithes; I ought therefore to allow the plea as 
to the particular period of time covered by it the 


28th of April, 1746, the time when the "cauſe was 
heard and decree made: and it was e Kc- 


— _= 


Decrevs for xcs 


count of tithes 


in the court of 
ancery are. 
general, to ac- 
count for all 
that are due, 
without ſpeci- 
fying any par- 
ticular period, or 
limiting the ac- 
count to a cer- 
tain determi 
nate time. 
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Hilary Term, 22 Geo. II. 
March 25, A. D. 1748. 
The laſt ſeal after Hilary Term. 


J 
Rotberam againſt Fenſhaw, 
& felt ine THE defendant inſtituted a ſuit in the eccleſiaſ- 
. & tical court for ſubſtraction of tithes'; the de- 
f . | 8 4 . L . E . . 
eg fendant, without pleading any diſcharge there, brings 


defendant there his bill in this court to eſtabliſh a modus; the anſwer 
e nas to the bill does not admit it, and the motion now is 


end on the bare for an injunction to ſtay the proceedings in the eccle- 


fugyeſtion of a 

modus moves for ſiaſtical court, upon the bare e Hong of a modus 
un injunction to by his bill. 

ſay the proce:d- OY 18 1 

ings in the ec- 

cleſiaſtical court. The injunQtion denied, as it would be a precedent for tripping up the 


heels of two courts, the eccleſiaſtical and the court of common law. 3 Tre th, Rep. 628, 
pl. 242. 


Lord Chancellor. 


An injunction is prayed on two heads; Firſt, on 
a preſumption from a conſtant non-payment of tithe 
hay time immemorial, there muſt have been an alie- 
nation from the perſons under whom the defendant 
claims, though the plaintiff is not able to produce 
the particular grant of thoſe tithes to his anceſtor. 


b i 
Secondly, upon a ſuggeſtion in the bill, that there 


has been a modus or compoſition conftantly paid in 


lieu of tithes. 


If 1 ſhould grant this injunction, I ſhould make 
a precedent for tripping up the heels of two. courts, 
| the eccleſiaſtical court, and a court of common law. 


& = N The 


the 
28, 


Hilary Term, 22 Geo, II. 
The eccleſiaſtical court have a right to retain ſuits 
for tithes, whether at the inſtance of a ſpiritual per- 
ſon or lay 1 impropriator. 


There may be a ſuit too in that court for a modus, 
as well as for tithes in kind. 


The defendant likewiſe may plead a modus there, if 
admitted; the eccleſiaſtical court may go en upon 
the modus; if denied, the eccleſiaſtical court cannot 


proceed propter triationis defectum, and if ſo, it is the 


common ſuggeſtion for a prohibition in the court of 
King's Bench; but if you come there for a prohibition, 
you muſt firſt ſhew the modus has been pleaded in the 
eccleſiaſtical court, and denied there. 


No ſuch ite bas been ſhewn in this caſe YL buta 
bill is brought-to eſtabliſh a modus, and prays an in- 


junction to ſtay proceedings in the eccleſiaſtical court, 


upon the ſuggeſtion of a modus only, 

I cannot grant an injunction here but upon the 
ſame grounds as a court of law would grant a prohi- 
Ae * triationis defecium. 


Igas less 0 this court are granted upon a ſug- 
geſtion of ſomething which affects the right or con- 


venience of the party in the proceedings in the other 


court, or where there is a concurrent juriſdictipn. 
The modus is not admitted by the anfwer to the bill 
in this court, and if inſufficient you may except to 
the anſwer ; and even if the ſuit goes on in the ſpi- 
ritual court, and a ſentence is pronounced for the 
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The court of 
King's Bench 
will not grant 2 
prohibition un- 
leſs you ſhew 
the modus has 
been p eaded in 
the ecclefiafical 
court and deni- 
ed there; and 
on the ſame 
grounds a court 
of law giants a 
prohibit ion, this 
court gronts an 
injunction. 


tithes, it is no prejudice at all to the plaintiff in his i 


ſuit depending here. : | 
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A lay impropies 


tor cannot pre- 
ſcribe in non de- 
ermando any 
more than a 


ſpiritual perſon, 


The plaintiff 
might have 


. pleaded length 


of poſſeſſion in 


Hilary Term, 22 Geo. II. 
But if I was to grant this motion, I ſhould take 
away the juriſdiftion of the ſpiritual court on the one 
hand, and the court of common law on the other. 


As to the non-payment of the tithe hay, it is in- 
fiſted, the owner of the land was formerly a purcha- 


ſer of the tithes, and has enjoyed the land and tithes 


together for a great length of time, which is a pre- 
nne, of his right. 


But this is not a ground for an injunion i in a caſe 
of this nature. 


A lay impropriator is to be ſure different from a 
ſpiritual in ſome reſpects: ſince the reformation, and 
the acts for diſſolution of monaſteries, tithes by 
grants from the crown are become lay fees; ſo that 


in fact lay impropriators have as much power to con- 


vey a portion of tithes as any part of the land itſelf; 
and therefore it was ſaid, it is hard the plaiatiff ſhould 
not in this caſe have the ſame advantage of preſump- 
tive evidence from long poſſeſſion in the caſe of 
tithes, as well as in any other caſe relating to an 
eftate of inheritance ; and it was a ſaying of Lord 
Juſtice Hale, he would preſume'even an act of par- 


liament made in favour of length of poſſeſſion: but the 


court of Exchequer in the caſe of the aldermen of 
Bury againſt Evans, [which ſee under Eaſter Term, 


12 Gee. II.] would not lay down a different rule as 


to preſcribing in non decimando, in regard to lay im- 


propriators and ſpiritual perſons but held ſuch 2 
preſcription equally; bad againſt both. 


Upon the whole, I do not ſee there! is any reaſon 
at all for the injunction which is now moved; why 


the ecclefiaſtical court, and if they refuſed to determine upon the ſame evidence as a court 


ef law would have done, it is the uſual ground for a PE, and the court of King's 
Bench has alene the cognizance of it. 


2 | EP | did 


Eaſter Term, 22 Geo. II. 


did not the plaintiff go upon the length of poſſe Kon 
in the eccleſiaſtical court? he might have pleaded it 


there, as well as inſiſt upon it here in his bill; and 


if the eccleſiaſtical court would not determine upon 
the ſame evidence as à court of common law would 
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* 


have done, it is the uſual ground for a prohibition, 


and no other court has the cognizance of it but the 


court of King's Bench, and therefore I will not make - 


ſuch a precedent, as by a ſide-wind will take away 
the juriſdiction of both courts at once. Lord Hard- 
wicke therefore denied the motion. 


Eafter Term, 22 Geo. II. 
April 25, A. D. 1748. 
In Chancery. 


Ex parte Croxall, Miniſter of the united. pa- 


riſhes of St. Mary e and St. 0M 


- Mountſhaw. 


"7 petition prayed that the 10 Chancellor 
would iſſue his warrant for levying the ſums of 
money mentioned in the petition, on ſeveral inhabi- 
tants of theſe pariſhes, who had refuſed to pay the 
miniſter his dues, according to an aſſeſſment i in 1681. 


If the lord may- 
or has done 
wrong in refu- 


ſing his warrant 


of diftreſs tor 


levying ſums of 


money on the 
inhabitants, who 
denied the mi- 


niſter bis due according to the aſſeſſment made in the year 1681, under the act of parlia- 
ment paſſed 22 K 23 Car. II. chap. 15. for the better ſettling the maintenance of the par- 


ſons, Cc. in the pariſhes of the city of Londen burnt by the fire; in this caſe the 


court of Chancery, upon petition, can iſſue their warrant for levying the ſums aſſeſſed. 3 Tr, 


Atk, Rep. 639. pl. 250. 


It depended upon the Saarn be on the ſtatute 
of 22 N II. ane 1 5. 


* 


* Intituled . An act for the better ſettlement of the maintenance al 


the parſons, vicars, and curates, in the pariſhes of the Le of London, 
burnt by the fire.” 
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Savage and 
M boa 8 caſe 


Eaſter Term, 22 Geo. II. 


The queſtion was, whether the great ſeal has an 
authority under this act to iffue ſuch warrants as is 
prayed, if the lord mayor, -upon an application to 
him, refuſes to iſſue one. 5 


The counſel for the petitioner, in ſupport of the 
authority of the great ſea], cited the“ caſe, Fx 


parte Savage, Rector of the united pariſhes of St. 


Andrew Wardrobe, and St. Anne's Black Fryars; and 
Ex parte Weed, gs of St. Michael Royal, and St, 


Martin Viutry.“ $04 
ord 


bt 7 7 — 


® This caſe came on before Lord Harcourt on petition, 29th October, 
1713, ſetting forth, © That the petitioners bad reſpectively demanded of 
the inhabitants, the reſſective rates and arrears for the houſes, @&c, in 
their reſpective occupations, but they refuſed to pay the ſame z and that 


the petitioners applied to Sir Richard Hoare, lord mayor, for fuch warrants 


as the act of parliament directed him to grant for levying the ſaid monie, 
and he refuſed to grant ſuch warrant ; wherefore it was prayed, that his 
Jordſhip would grant the petitioners his warrant to levy the ſeveral ſums 
of money, ſo reſpeQively dus to them, by diſtreſs and ſale of ſuch goods 


ol the parties lo refuſing to pay, TIE to the directions of the aQ of 


. 


Lord Harcourt thinking the matter of the petition of great conſequence 
to the inhabitants of the ſeveral pariſhes mentioned in the act, as well as 


to the clergy of the city of London, as no ſuch comp' aint ance the making 


of the act had been before made to the Lord Chancellor, or Lore Keeper 
of the Great Seal, or to any two of the Barons of the Exchequer, deſired 
the aſſiſtance of Mr, Baron Bury, and Mr, Baron Price; and on 2d De- 
cember following, the matter came on again in their preſence, when it ap- 
peared, that ſeveral of the quarterly ſums claimed by the petitioners be- 
came due, and in atrear, when the houſes, or other horeditaments, 
whereon ſuch quarterly ſums were aſſeſſed, ſtood empty, or were in the 
poſſeflion of former tenants or occupiers thereof ; and a queſtion thereupon 
ariſing, whether ſuch ſums ſo aſſeſſed upon the 3 houſes, within the 
ſeveral pariſhes mentioned in the act, for making up certain annual ſums 
of money to be paid in lieu of tithes, were become a fixed or real charge 
upon the heufes whereon they had been fo aſſeſſed, ſo that the arrears 
which became due in the time of former tenants, or when the houſes 
were empty, on be levied on the ſucceeding tenants ; the further 
con ſidera tion 


Eaſter Term, 22 Geo. u. 
Lord Chancellor. 


The act of parliament directe, . the alder- sed. 4» 5» 6, To 


men of each reſpective ward within the city of Lon- 

gin, wherein any of the ſaid pariſhes reſpeQively 

lie, and his deputy, or deputies, and the common- 

councilmen of each reſ pective ward; with the church- 
wardens, and one or more of the pariſhioners of each 

reſpective pariſh wherein the maintenance is reſpee- 

tively to be aſſeſſed, to be nominated by ſuch reſpec- 

tive alderman, deputy common counc'l man and 

church wardens, or any five of them, whereof the 

alderman or his deputy to be one; ſhall at ſome con- 

yenient and ſeaſonable time afſemble and meet toge- 

ther, at ſome place within each of the reſpective pa- 

riſhes, in ſuch reſpective ward, wherein the mainte- 

nance: aforeſaid is ts. be aſſeſſed, and they, or the 

major part of them ſo. aſſembled, ſhall proportiona- 

bly aſſeſs upon all houſes, ſhops, warehouſes, and 

cellars, wharfs, keys, cranes, waterhouſes and tofts of 
ground, and all other hereditaments whatſoever, the 
whole reſpeRtive ſum by this act appointed, in the moſt 
equal way, that the ſaid aſſeſſors, according to the 
beſt of their judgments, can make, an 


— — — 
— 


confideration of the petitions was adjourned to 23 December, upon which 
day the two barons certified their opinion, © That by the ſtatute, the 
ſams of money which have been duly, according to the directions of the 
act, aſſeſſed upon the ſeveral houſes, &c. within the pariſhes in the act, 
are. became real charges upon the houſes, &c, whereon they were ſo 
aſſeſſed, ſo that the arrears, which outht have been paid by the former 
occupiers of the houſes, or which became due, when the houſes ſtood 


empty, may be levied by diſtreſs and ſale of the goods of the preſent 


occupiers“ And Lord Harcourt declared, he entirely concurred in opi- 
nion with the Barons, and that the petitioners were at liberty to apply 
to him for warrants of diſtreſs, as prayed by their petition ; but directed 
them firſt to demand from the ſeveral perſons mentioned in the petitions, 
the reſgeftive ſums due from them, that they might have an opportunity 


_ of paying them without further trouble or charge. 3 Tr. Ard. Rep. 


639, 649. 
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Sect. 12. 


Eaſter Rn 22 Geo, II: 


Another proviſion in this act is, that if any dicker 
ence ſhould ariſe in the aſſeſſment, and a pariſhioner 


ſhall find himſelf aggrieved by the aſſeſſing any ſum 
of money in the manner aforeſaid: ** That then 
upon complaint made by the party grieved, to the 
lord mayor and court of aldermen, they ſummoning 
as well the party grieved as the alderman, and ſuch 
others as made the aſſeſſment, ſhall hear and deter- 
mine the ſame in a ſummary way, and the judgment 
by them given ſhall be final and without appeal.” 


After ſettling the manner of making aſſeſſments, 
and no appeals, then comes a clauſe that directs, 
upon refuſal of the inhabitants of the reſpective pa- 
riſhes to pay to the reſpeQive incumbents any ſum 
n payable, how the ſame ſhall be levied. 


% That it ſhall and may bo lawful for the lord 
mayorof the city of London, for the time being, up- 
on oath to be made before him of ſuch refuſal, to 
grant a warrant for the officer appointed to collect the 
ſame, with the aſſiſtance of a conſtable, in the day 
time to levy the ſame tithes or ſums of money ſo 
due and in arrear, by diſtreſs and ſale of the goods of 
the e ſo refuſing,” 


Then comes the proviſoe which * juriſdiction 
to the great ſeal. | 


ce Provided that in caſe the lord mayor or court of 
aldermen ſhall refuſe to execute any of the reſpective 
powers to them by this act granted, or to perform all 
and every ſuch thing relating either to the aſſeſſing 


or levying of the reſpective ſums aforeſaid ; that then 


it ſhall be lawful for the Lord Chancellor as lord 


keeper of the great ſeal for the time being, or any 


two 


al 


Eafter Term, 22 Geo. II. 


two or more of the barons of his Majeſty's court of 
Exchequer, by warrant under his or their reſpective 
hands and ſeals, to do and perform what the ſaid 
lord mayor and court of aldermen, according to the 
true intent and meaning of this act, might or ought 
to have done, and by ſuch warrant either to empower 
any perſon to make the reſpective aſſeſſments, or to 
authorize the reſpeRive officers appointed to collect 
the ſums aforeſaid, to levy the ſame by diſtreſs and 

ſale of the goods of any perſon that ſhall refuſe to 0 
in manner and form aforeſaid.” 


I muſt cike i it e here as if the aſſeſſment Was make 


The nt of the 9 ſeal does not 00 to 
erery caſe under this act, but only where there has 
been a refuſal by the lord mayor, &c. to execute the 
powers granted to them; there the Lord Chancellor, 
or, &c. for the time being, is to iſſue a war- 
rant, &c, . | 


Here the lord mayor has heard the parties, and is 
of opinion not to grant a warrant. | 


In one caſe the act did not intend to leave the mi- 
niſter ſo far in the power of common-council-men 
and church-wardens, as to abide by their determina- 
tion, but he has his appeal; and it does not only 
give an appeal to the miniſter, but to the inhabitants; 
far the words are if any variance or difference in 
the aſſeſſment, ind a pariſhioner ſhall find himſelf 
aggrieved, &c. and lord mayor's n is 
final there.“ - | 


In the eber caſe, where there is no controverſy 
about the afleflment, but a refuſal to Pay ; and though 
the 
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Eaſter Term, 22 Geo. I 


the words are © ſhall and may be lawful,” yet that 
is imperative Wer the lord ee if a juſt demand. 


In caſe of any varianice or ade in the aſſeſf. 
ment, between the miniſter and pariſhioners, and 
appeal to the lord mayor, the court of Chancery or 

Exchequer have no juriſdiction, unleſs the lord mayor 
refuſes to take cognizance, becauſe that would be 
refuſing to execute their own power; but if they have 
entered into the conſideration of the grievance in any 
manner, their appeal would be final. 


In the preſent elſe the only act the lord mayor v was 
to do, was to iſſue a warrant; he has refuſed it; and 
_ unleſs I enter into the queſtion, whether the lord 


mayor ought to have iſſued a warrant, I can never 


Judge Werner he had ns to do it or no. 


Here i is, as it appears to 1 a "lain diſtinQion in 
the act of parliament, for this warrant muſt have 
been founded upon an aſſeſſment; and as to the pa- 
riſhioners, if the lord mayor had iſſued a warrant 
improperly, an action of treſpaſs would have lain 
againſt him, and that might have been his reaſon for 
Ry it, 


Tom the whole, I think this court has a juriſdic- 
tion to inquite, whether the lord mayor has done 
right in refuſing the warrant; and if of opinion he 
has done wrong, I can iſſue my warrant for levying 
the ſums aſſeſſed; and his e * directions 
PE | 


\' There WY a diſpute, whether part of the premiſes 
| . were liable to the aſſeſſment ; by conſent of all par- 
ties, the court referred the deciſion to arbitrators. 


= Trinity 


7 


Trinity Tem, 22 r 23 > Goa II. 
Juby. A. D. 1 . N 
In Chancery. . ; 
| Stockwell againſt 7 ry. 


15 HE bill was brought by a rector, for payment 
4 of tithes | in kind of three hundred acres of land. 


tillage, pay no tithes for hs years after improved : but if not fit for tillage, by reaſon of 
wood, Se. they pay tithes preſently after i imgeovernent. Vex. Rer. Its. pl. 56. 


Two bars were ſet up; the firſt Nene to all the 


acres, the ſtatute 2 Edw. VI. chap. 13. by which 


waſte ground, improved into arable or meadow, 
ſhall not pay tithes, till ſeven years after the im- 
provement is compleated ; as to which, the caſe ap- 
peared, that the land in queſtion was a common 


field for ſheep, horſes and cows, but not fit for fat- 
tening them, being over-run with bruſh-wood, bri- 
ars, and other weeds, the parſon was intitled to 


tithes of calves, milk, wood, c. out of it, and it 


was proved to be worth two Mos: an acre before 
it was ee N N 


The ſecond was particular to forty-eight Acres, 


parcel thereof, as to which an agreement had been 


entered into between the defendant and the parſon, 
and thoſe who had right to feed on the common, for 
making an incloſure, and an act of parliament was 
paſt for that purpoſe, by which they enjoy all their 
rights in ſeveralty, as they did the right of common 
before. Theſe forty-eight acres were allotted to the 
defendant, in lieu of his common, and the queſtion 
was, whether this was till covered by a modus, which 
had N N _ 55 it before? 


For 


By 2 Edi. VI, 
Chap. 13. lands 
in their own na- 
ture not fit for 
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446 init Term, 22 & 23 Geo. It 


For plaintiff; 3 This land was not within the ſta. 
tute, for it muſt be naturd ſus flerilis, 2 Inſt. 656, 
and the caſes there put, which are much ſtronger 
than the preſent, Cro. El. 475. 1 Roll. Rep. 354, 
2 Bulſ. 103. and 6 Mod. ſhew, that the ſtatute in- 
tends only ſuch lands as were merely barren, and 
made good by induſtry ; and if it yielded any profit 
before, as wood, &c. it is not within it ; this ground 
2 — profit before; and cattle were r on it, 
Which could not de, if it was waſte; : 855 


As to the madus, theſe forty-eight acres are of an 

e nature, and not to be covered by it; if there i is 

a modus for any thing, and a new part adjoining to 

it, that addition muſt be paid for; as if a modus for 

two mills, and a third is added, the modus will not 

See Hardcafile cover it; ſo if for a garden, and any addition is 
againſt Smithſon; made to it; if a buck and a doe are paid for a park, 


under Trinit 


Term, 1806. II. if diſparked, tithes muſt be Paid for it. 


For FW This act was made to encourage 
agriculture by the not loſing a tenth of the improve- 
ment, altho' the land yield ſome fruit; 3 yet if barren, 
quoad agricultaram, it is within the ſtatute, which 

muſt mean ſuch lands as are not fit for agriculture, 
without conſiderable expence; as a recompence for 
which, this encouragement is given. Defendant has 
been at great expence in cleaning and i improving this 
_ ground, and will not have the benefit of it, if to pay 
_ tithes the firſt ſeven years, 
| As to the agreement, the general view 7 of it, and 
4 the act of parliament, was, that none ſhould be pre- 
judiced, and that it ſhould be exactly in the ſame ſi- 
tuation as before, except that it ſhould not be in 


common; but the conſtruction contended for, will 


give 


= 4 
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Trinity Term, 22 & 23 Geo. II. 449 
give the parſon, whoſe former right was pretferved, 
what he had not before, ; 


Lord Chancellor. 


If there had been a ſuit in the eccleſiaſtical court, 
and defendant had pleaded the ſtatute as here, and 
| plaintiff denied that this was within it, there muſt, | 

by the nature of their juriſdiction, have been a 
prohibition for want of a trial, and it would be 
afterwards tired; but this court is not ſo bound; 
it is to judge of fad as well as law, otherwiſe every 
modus muſt be ſent to trial; but there are many de- 
crees here, and alſo in the Exchequer for payment of 
tithes for want of proof of a modus; for ſomething 
ſhall be laid to induce a doubt, otherwiſe it would 
be putting the parties to unreaſonable, expence. In 
this caſe, ſound diſcretion ſhould. be uſed; for by 
too ſtrict a conſtruction, the court might bring a 
burthen upon the party improving, which would alſo 
tend to empoveriſh the church; for by theſe improve- 
ments livings are made better ; and though the pre- 
ſent incumbent was not capable of tithes for ſeven 
years, yet after that time the profit will be increaſ- 
ed. On the other hand, it will greatly. prejudice the 
incumbent, to call land in ſome degree fertile, bar- 
ren land; for he will thereby be deprived of his 
tithes; it muſt he guided by the determinations made 
on the act, all which have been agreeable to Lord 
Coke's Comment, 2 Inſt. 655. Where the rule laid 
down is, if land is in its own: nature fo barren, as 
not to be proper for agriculture, after it is improved, 

it ſhall not pay tithe; but if, in its own nature, it 
is fit for tillage, but by reaſon of wood, or other ac- 
cidental cireumſtance, it was not turned into tillage 
before, upon the taking away that accidental cir- 
cumſtance, it ſhall pay tithes preſently on being 
turned to tillage, for the act does not conſider the 

| | * ex pence; 


/ 


— 


* 


Y 


4 a ; ; 
8 


Common in- 
cloſed by agree- 
ment covered by 
tormer modus. 


Trinity Term, 22 & 23 Geo. II. 


expence; but that you may by poſſibility be paid, as 


by the timber, underwood, Qc. but if afterwards this 


land will not produce, unleſs dunged or chalked, the 
court has conſidered this as evidence of its being barren 


5 


in its own nature, and not proper for corn, without 
additional improvement. It is admitted, that this 


land produced three crops of corn, without any thing 
but ploughing; but objected, that chalking will be 
neceſſary ; and ſo it may be in the courſe of common 


huſbandry. But the queſtionis, what was necef- 


fary for the firſt crop? The way of arguing for 
defendant would throw the expence upon the firſt 
feven years; whereas the benefit is to continue for 


ever. There is an expence in gaining land from the 


ſea; yet no ſeven years allowed, though overflown 
time out of mind, becauſe the benefit is laſting ; but 
if an additional expence is neceſſary to make it pro- 


duce the firſt crop, ſeven years ſhall be allowed, it 


is admitted, that this land i is not barren, and there is 


much land which can neither be called fruitful or 


: barren that Pay tithe, 


As to the forty-eight acres, I am of opinion, that 
in this caſe they are covered by the modus. I admit 
the cafe mentioned, and that by diſparking the mo- 
dus is gone; and if the owner diſparks part, he ſhall 


pay the ſame modus, and alſo tithes in kind for what 


is diſparked, becauſe it was paid in nature of a fran- 
chiſe, and not for lands. But ſuppoſe the owner, 


with conſent of the parſon, difparks ſome to be en- 


joyed as before: I ſhould think it was the incum- 
bent's intent, that it ſhould be ſtill enjoyed as part of 
the park, and no tithes in kind ſhall be paid for it; 
for otherwiſe the agreement with the parſon would be 


- uſeleſs. So if this agreement had been between 2 


lord of the manor, and the other commoners, with- 
. EY I | out 


mii Term, 23 & 24 Geo. II. 


out the parſon, and they had turned it into ſeveral 
ownerſhips, it would be liable to the right to tithes 
which the rector has over the whole pariſn. But 
here has been an agreement by an act of parliament, 


to which the par ſon was party; and although che re- 


cital uſes only general words, yet it ſhe ws plainly the 
intention of the parties to be, that every perſon 


ſhould enjoy his allotment in the ſame manner as he 


did the thing in lieu of rithes, ants that: was. r 


to the n 1 © 75 125 


wo” the bit eee be diſmiſſed as to the forty- 
eight acres; and as to the reſt, an account be 


taken of the ſeveral tithes to be paid, and the plain- 


tiff (except as to the proof of the modus) have his 
coſts; for I never knew a decree for an account of 
tithes without Folts, ualeſs there was a ee | 


1 \ * 2 A 


77 — Term 2 3 & 24 Geo. it 
A. D. 1749 
In the Exchequer. OL NR ob 


-Corthew againit Edwards. 


DWARD Curibews, clerk, reQtor of St, PN 
in Cornwall, brought his bill in the Exchequer, 
(amongſt other particulars) for the tithe of milk. 


his cows in 


No decree for 
account of tithes, 
without cofts, 


_ unleſs a tender. 


Pariſhioner 
ought to milk 
tenth meal of 


== 


veſſels of his 


own, at place and in manner he milks the other nine meals, and the parſon ought to 


fetch Tome: in _ own veſſels. 3 Burn's Eccleſ. Law, 467, 468 


The * 1 in his anſwer, ſet forth, | 
that the plaintiff having declared he would not . 


for or fetch the tithe milk, he did order every tenth 


G g not 


> * 


\ 


meal of his cows to be turned upon the ground, it 


Trinity Term, 23 & 24 Geo. Il. 


not being uſual or cuſtomary for the pariſhioners of 


Tithe of woo! of 
lambs due, tho? 
the parſon had 
received the 
tithe of the 
lambs in their 
wool. 

Burn's Eccleſ. 
aw, 462, 


the ſaid pariſh to curry their tithe milk youe to the 


rector. 


The court, upon hearing the cauſe, and ordering 


two decrees in the ſaid court to be read, wherein 
 Dedſon was plaintiff, and Oliver defendant, [which 


fee under Eafter Term, 8 Geo. I.] did declare that 
the defendant ought to have milked the tenth meal 
of his cows in veſſels of his own, at the place and 
in the manner he milked the other nine meals, and 
that the plainci® __— to have del it e in his 
own — | 


419 21 


Same Caſe, Jame Term, 
(37314 4 


\H E plaintif brought his bill 1 850 other 
things) for the tithe of the wool of lambs. 


The defendant anſwered, that he apprehended no 
tithe of lambs wool to be due, the plaintiff having 
received the full tithe of the lambs 1 their wool. 


But, by the court, it was declared, that the tithe 
of the wosl.of lambs was due to the r and 


decreed accordingl) yo 


Trinity 


v Term, 24 & 25 Geo. II. 
Fune 27, A. D. 1750. 


Philip, Lord Hardwieke*, Lord Chancellor. . 
Sir Jobn Strange“, Maſter of the N 1 1 | | 


Baxter againſt KuoII . 1 


2 tag wn * ; N 

T HE din ſought a partition of tithes and caſual +» | 

| K Profits i in the Je T Wight. 2 878 . 05 | 1 

Demurrer thereto; and 5 Co. cited, that there ber Jo F 

3 ti 1 

were no caſual profits, and that it may be divided by Ty ls pu 1 

„ f 

writ of partition. ny e 4 j 

pl. 199. 5 

Lord Chancellor. | : 

An ejectment will lie of tithes, of which the exe- 1 

cution is a writ of poſſeſſion ; and the ſheriff may do 18 

as much on partition, as on a writ of poſſeffon on | 1H 

ejectment. This is not caſual, whether tithes will e 3 9 

ariſe or not. I do not doubt but this court can di- : 9 
vide them, as it may ſeveral things, which cannot at 1 0 

law. Over-rule the demurrer. | 

* See theſe names in the Index to the. Nomenclature of Weſtminſter- i. 

Hall, which is ſubjoined to the Biographical Hiſtory of Sir Wilkam Blacks * By 

fone, octavb, Edit. 1782. | i 
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Michablmas Term, 25 Geo. II. 
December 15, A. B. 1751. 
In Cbancery. 
Walton againſt Lady Mary Tryon, 


Tithed not due bs med: plaintiff brought his bill as rector of 
x eee Mitcham, in Surry, for the tithes of the tops 


twenty _ of old pollard oaks, aſhes and elms, and of the tops, 
- of thet lops, and bodies of beeches. 


age were lopped 
before ; for if a tree be once privileged from paying tithe, the privilege extends to all 
future loppings, of whatever age ex are. 3 Burn's Eccleſ. Law, . 5 Bac. Abr. 59. 


pl. 78. 
Mr. Wilbraham * argued for the plaintiff. 


The tithe of wood is certainly payable, and the 
law, as to this, is now pretty certain; the 45th 
Edw. III. is an explanatory law, and all lops and 
tops are titheable, if the tree be under twenty years 
Silva du.. growth; before the ſtatute of alva cædua all were 
titheable; but by that law it is declared, that all 
timber trees ſhould be exempt; and the reaſon is 
plain, for timber trees yield but one profit, and that 
but once in a century; and therefore as it was ſo 
long before the owner had a profit, that wood was 
exempt; but even by this act it was not meant, that 
the whole tree was exempt, the body only, not the 
tops and lops, were ſo. Since this act, the courts 
have gone ſo far, as to exempt all parts of the tree, 
and even germins from theſe trees have alſo been de- 
termined to be exempt. After this, the courts en- 
deavoured to bring it to ſome rule, and the buyers 


8 = 8 * 


o See his name in Index to the Catalogue of the Works of Sir Wil. 
Gam Blackſtone,” ſubjaincdto . The Biographical Hiſtory of Sir V. B.“ 
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Michaelmas Term, 25 Geo. II. 


were alſo, to pay the tithes ; afterwards the court 
held, that trees, not converted to the uſe of timber, 
were titheable, and on this ſome caſes have deen de- 
termined. | | THIER 


In the eaſs of Briggs and: Martin, Eofter Term, 
6 Will. III. a bill was brought by the: plaintiff, as 
leſſee of the rectory of Bromley, in Kent, for tithe 
wood made into bavings ; the defendants, by their 
anſwer, inſiſted, that old pollards and dotards paid 


no tithes z but, notwithſtanding this, the court de- 


creed an account and —— to the plaintiff for 
them. 


The courts ſeem to have gone a ſtep further, they 
have had regard to the uſe made of wood, and not to 
the age of. the pollard, namely, what was uſed for 
timber, and what for fire wood ; the former was 


held to be exempt, the latter to pay tithes ; and 


agreeable to this was the caſe of Greenaway and the 
Earl of Kent, before the Lord Chief Baron Hard; 

the bill was brought by the plaintiff as vicar of Wal- 
ford, in Herefordſhire; the defendant inſiſted, that no 


tithes were due of ſuch wood as was above twenty 


years growth; a croſs bill was brought, and, on 
hearing, the court declared, that the plaintiff was 
intitled to the tithe of all. wood above'twenty years 
growth, as well as under, which was corded, but 
not otherwiſe. | 


But-it may _ be objeQted, ſhall tithes be ſo uncertain 
as to be determined by the uſe. of them? I anſwer, 
that, in many, caſes, tithes muſt depend on the uſe . 


of them, as in wood, if it is made into bayings for 
firing, it is titheable 3 if to make fences, it is not 


gd for 


ſo; ſo if one fats cattle” on land, aziſtment is due 


Old pollards and 


dotards pay 


tithes. 


Gr and 
Earl of Kent. 
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Micharlmas Term, 25 Geo. Il. 


for them; ſo if he keeps cattle as barren, tithes are 
paid; but cattle kept for the plow are exempt. 
Theſe are all eſtabliſhed caſes, and do not want er 
confirmation. b 


„ ebf. Brood. ark: Riggs; Mord 90d. ie wry 


-- expreſs, that if timber is lopt before twenty years 
growth, tithes ſhall be paid of the loppings; and if 
theſe trees in queſtion have been conſtantly cut, and 


tithes have been paid of them without any contra- 


diction, (as is now in proof) why is not this an 


evidence, that theſe trees were cut before twenty 


years growth, and ſo out of the ſtatute of filva 
cedua? and this preſumption may more naturally 
ariſe in this caſe, for the falls have happened but 


once in ſixteen or twenty years; and one of the 
plaintiff's witneſſes ſpeak to tithes being paid of 


theſe trees forty-five years ago, without any moleſ- 


tation whatſoever; and there is not one witneſs pro- 
duced for the defendant, who will venture to ſwear, 


| that ever one load of timber wis cut without paying 


tithes; and if this be the caſe, the natural preſump- 
tion is, that this wood is titheable, for it has paid 
tithes as long as memory can go back: as to the 
deech, if it be timber, as . inſiſted upon by the defen- 
dant, then it comes within the ſtatute of /ilva 


un and this matter muſt be tried, if the parties | 


ink it worth their while to diſpute it, 


By Mr. Solicitor General for the "2 Weg : 


The queſtion now put is, whether the tops and 
lops cut from trees above twenty years growth, are 
liable to pay tithes, if cut in order to be uſed” for 
fuel; and this is a queſtion of a very extraordinary 
nature indeed, and contrary b both to old and modern 
law ; for no point was ever Jaid down more clearly, 

4 CY f from 


Michaelmas Term, 25 Geo. II. 
from the time of Edward the Third to the preſent 
time, than this, that tops and lops of trees above 
twenty years growth, are always exempt; and the 
reaſon is, when once it is privileged, it always re- 
mains ſo: the cafe in Moor go8. cited for the plain- 
tiff, is expreſsly for the defendant; for that particu- 
larly ſtates, that if not cut within the twenty years, 
then it is exempt; and ſo have been abundance of 
other caſes; and how can the right of the parſon 
ariſe from the »ſe of the thing? How is it poſfible 


453 


for the parſon to know the owner's intent? The 


right, therefore, ought to commence from the time 
it is cut and ſevered. The Earl of Kent's caſe does 
not prove the preſent diſtinction; for that proves, 
that the trees themſelves were in queſtion, and no- 
thing at all was ſaid- of the lops and tops; beſides, 
they were not pollards or dotards, but young oaks ; 


this proves, that all trees cut down and uſed for fire, 


would be liable to tithes ; but this proves too much: 
But there is a note on the back of Mr. Brown's brief 
in that caufe (which I have) that ſettles what this 
caſe was; he ſays, there was poſitive evidence, that 
the trees corded had grown from the ſtems of old 
wood, and was formerly coppice wood; and this 
will alter the caſe greatly. | 


| The caſe of Layfield and Cowper, Trinity Term, 


A. D. 1698, was on a bill for tithes of lops and tops 


of timber trees; the defendant inſiſted that they were 
the produce of beech and aſh trees, he admitted that 


Layfield and 
Cooper. 


he did convert them to fuel and cord wood; but, in 


regard they were above twenty years, inſiſted, that 


they were exempt: by the decree an account was di- 


refed for wood in general, and exceptions were taken 


to the remembrancer's report, that he had taken no 


notice that theſe beeches were ſome thirty, ſome 
: G g 4 fifty 
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Bibley and Hux- 


Micharlmas Term, 25 Geo. II. 


fifty years years growth, and were timber, and there- 


lore exempt 3, and of Hat gpinige was the court. 


In the caſe of Bibley and Huxley, Hilary Perm. 
A. D. 1724, the bill was for tithe of coppice and 
other wood, the defendant inſiſted that he had felled 


ſeveral timber trees of twenty years and upwards, 


and bad dug up ſeveral roots, and made them into 
ſtacks, and made the tops into faggots; ſome were 
uſed for repairs, others for fuel; and as theſe were 


all above the age of twenty years, the body with all 


to fuel, does not make the difference. 


* 


the reſt are exempt from pay ing tithes by law; and 


it was decreed that the plaintiff ſnould have an ac- 
count of the tithe wood, except for the tithe of oak, 
aſh, and maiden trees of beech proceeding from ſtools 
above twenty years growth; the application therefore 


But it is objected, that it muft be preſumed theſe 


trees now in queſtion , were cut before twenty years 
growth, and therefore never had the privilege ; but 
as that is not charged by the bill, it cannot be pre- 
ſumed; as to the beech, if inſiſted on, it muſt be 
tried. 


By the Lord Chancellor Hardwicke. 
The tithes demanded by the bill, are of two forts; 5 


firſt, tops and lops of old pollard oaks, aſhes, and 


elms; ſecondly, beech trees, both body and 


branches; the principal queſtion ariſes on the tops 


and lops of old pollard oaks, and the reſt; there is 
no difference in point of fact; it is admitted on both 
ſides, that there is no coppice wood in this ground, 
that 3 are ancient pollards; and as to the beeches, 
that they are of twenty years growth and upwards, 
and the greateſt pary. of them was cut and made into 

billets, 


we 
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billets, and ſold for fire, except a ſmall part of them 
which was uſed for poſts and rails; the plaintiff has 
proved, that at two former falls, tithes were fet out 
and taken of this wood, the one in 1712, the other 
in 1728; on the other hand the defendant has not 
proved any fall when tithe was not paid; but has 
proved that'in thoſe two falls the family lived in 
Northamptonſhire, and knew nothing of their being 
ſet out and taken, and that no other wood in the pa- 
riſh does pay tithe, or ever had paid. 


$ 
The plaintiff has founded his right. on this : : name- Though general 
right only ſet 


ly, the uſe and application of the things of which ont in d wt, 


tithe is demanded ; but though this be the general Jets if any ocher 
l . : s right appears, 
Tight ſet forth in the bill, yet if any other right ap- plaintiff will be 
pears, the plaintiff will be intitled to an account, ic. an 
This is a queſtion of very great conſequence, both 
to the owners of wood, and to the clergy alſo, and 
has been argued both from reaſon and authorities; and 
upon the reaſon of the thing, it has been ſaid, that 
there is no more reaſon why tithes ſhould not be paid 
of wood, than of any other product of the earth, 
for it annuatim renovat; but this proves too much; 
for, according to this reaſoning, all wood in LPS: 
would. be liable, and though this does annuatim creſ- 
cere, yet it does not annuatim renovare ; at common 
law coppice wood is ſubject to tithes, though it does 
not annuatim renovare, yet in its nature it ought to 
pay, for it is cut under a certain courſe of years, 
and is looked upon as an ordinary ſtated renewal, 
like the caſe of ſaffron; but of timber trees the ſtated Saffron, 
rule is otherwiſe ; there the law does not wait for a n 
ſtated courſe of felling: it was further reaſoned for 
the plaintiff, that the lops and tops of pollards are 
tenancy profits; but this is no rule of tithes, and 
varles 
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is a predial, noe 
© mixt tithes | 
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varies in different counties, and would make the af. 


fair of tithes very uncertain ; and in many places the 


lops of ſpiral trees are allowed to tenants for fire 
wood, and yet ſuch ro are not rg 5 


Te was further faid, to be e on the uſe 
and application ſhould determine, whether the 
thing was tithable or not; that as a coppice is liable, 
fo it is reaſonable, that every other wood, not tim- 
ber, but uſed for fuel, ſhould be fo too; but this 
goes to the queſtion put in iſſue by the bill, and I 


am afraid would be a very dangerous innovation; the 
ſubſequent uſe of the thing, as it does not alter the 


nature, cannot give a titheable quality, which it had 
not before, if it could, why not vice verſd, that is to 
ſay, if wood, not timber, ſhould be applied to the 
uſe of timber, why ſhould not ſuch ule exempt it 
from the payment of tithes? this was never heard 
of, yet it is equally reaſonable ; it is ſaid, there are 


certain caſes where the uſe and application of the 
thing ſhall make it titheable, and there will appear no 
greater uncertainty in one caſe than the other, as for 


inſtance, wood cut to be burned in the houſe of a 


pariſhioner, this was ſaid to be not titheable, but | 


that is not true, unleſs by cuſtom, for it was other- 
wiſe. determined in the caſe of Norton and Fermer, 


Cro. Car. 113. it was ſaid alſo, that cattle for the 


plough and pail are not titheable, ſo there the uſe 
determines; but this is not a predial but a mixt tithe, 
which the pariſhioner is not obliged to ſet out at a 
particular place or time, and the parſon receives it 


in another manner, by taking the tenth part of the 


profits. 


In many caſes it is impoflible to ſay, to what uſes 
the wood may be applied, the owner may fell it ſtand- 
ing, the N to cut it, and if ſo how is the inten- 

tion 
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tion to be known? and in many counties where timber 

is very plentiful, there it is often cut down and uſed 
as fuel; and if the uſe and application was to prevail, 
it would make two different common laws of tithes, 
and this without any cuſtom; the law for tithes of 
wood is a poſitive law, to wit, that of all timber 
trees of twenty years growth or upwards, whether 
timber by law or cuſtom, no tithe is to be paid, 
e of bodies, you or tops. 


It has "Rt a uorerted whether the FAN 
of ſilva cedua'is a new law, or only declaratory of the 


459 


Silva cædua is a 
declarative lax 


common law; the latter is now the ſettled opinion, 


for the words of the ſtatute are, it hath been uſed 
of old;“ in the ſtatute the wood is particularly men- 
tioned, and its age and growth, but not one word is 
ſaid of the uſe; and the opinion of all the courts, 


upon the eonſtruction of this ſtatute, has been, that 


where the tree is timber, by law or cuſtom, of 
twenty years growth or upwards, it is exempt; and 
in 2 I. 642, 643. the rules are very particularly 
laid down; theſe rules have not been contradicted, 
except in the caſe of germins that came from old 
ſtools, or roots of trees, that have been felled, and 
which is the caſe of moſt coppices in England, are lia- 
ble to the payment of tithes; but it is aſked what 
difference is there, if germins grow from trees in- 
tirely cut down, or from trees that have been lop- 
ped ? I anſwer, that the difference is great; for in 
the caſe of germins that come from ſtools, no tree 
remains from whence the privilege is derived; butin 


caſe of lops the tree remains, and fo does the pri- 


vilege. | 


T come now to conſider the caſes cited againſt this 3 


nee the counſel for the Plaintiff. ; The caſe of 
Man 


5 Bac, Abr. 60. 
pl. 82. 3 Burn's 
Eccleſ. Law. 
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Nan and Ca- 


Nero. 
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Man and Somerton, Brownl. 94. 1s not applicable to 


Hawes and Corn. the preſent caſe; the caſe of Hawes and Cornwall, 1 Lev, 


wall. 


5 Bae. Abr. 59. 


PL 74. 
2 Burn's Eccleſ. 
Law, 445 - 


An. 


 Greenaway and 
the Earl of Kent, 
5 Bac. Abr. 59s 
pl. 74. 3 Burn's 
Eccle!.Law.44 54 


. Briggs and Mar- 


189. is this, wood cut for firing, though above 


20 years growth, ſhall pay tithes, and ſo pollards of 
above fifty years; but this is very ſhort, and imper- 
fectly ſtated, and is not ſupported by law at all; and 
by report of ſame caſe in 1 Sid. 200. it is faid, that 
the word was coppice wood, which had been uſually 
felled for firing; and by the determination, moſt pro- 
bably it was ſo and therefore proves nothing for the 
plaintiff; for the caſes do not conclude to the point, 
becauſe ſuch wood, of what age ſoever it Lade is 
titheable. A 


: But it is ſaid there is nodifference between pollards 


and underwood, for pollards are not timber; but 1 


anſwer, that pollards having gained this privilege 
always retain it, and the bodies of pollards may 
ſerve to many uſes as timber doth; and if dotard trees 
are privileged, much more ought pollards. 


The next caſe cited was that of Briggs and Mar- 
tin, which was on a bill for lops and tops of old 
pollard and dotard trees, and an account was accord- 
ingly directed; but on what this was founded does 


not appear, nor whether theſe pollards were under 


the time of privilege or not; and what makes this 
caſe the more extraordinary is, that the decree in the 
caſe of Northley and Colbe, in the very next term, 


is directly contrary; and the only. way of re- 


conciling theſe two caſes is, that in the firſt caſe it 
muſt have appeared, that the pollards were cut be- 
fore twenty years growth. 


Greenaway and the Earl of Kent [which ſee under 
Hilary Term, 8 Geo. I.] was the next Caſe, and 
moſt 
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moſt principally relied on, and the ground of this 


decree was, that all wood even above twenty years, 
that was cut and corded, ſhould be titheable, and - 
goes further than any caſe before or ſince; but the 
Lord Chief Baron Vard in that caſe was of a quite 
different opinion, and made a learned argument 


againſt the decree; but the other three barons differ- 


ed from him, therefore I obſerve this was not an 


uniform judgment, and I think the Chief Baron 


Ward's was the beſt opinion; Baron Price's reaſons 
in that cauſe do not ſatisfy me at all ; when he was 


- conſidering the ſtatute of ſr/va avis he ſaid, that 


ancient ſtatute muſt be conſtrued according to the 
intent, and not literally; and that great wood does 
not in its ſtrict ſenſe mean trees of this ſort, but ſuch 


wood as is applicable to large buildings; which is in 
effect to ſay, that a tree, which in its nature is 


timber, yet if it is not large, and is applied to firing, 
| ſhall be titheable; another ground that he went upon 
was, the ſtatutes relating to the rules of ſelling of 
wood but theſe are rules laid down only for the 
preſervation of timber, and cannot be applicable to 
'tithes that are demanded of them; and upon the 
whole this determination is directly contrary to all 
- the other authorities, and is not law; for there is a 
tempus conſlitutum, and that cannot be departed from: 
and I will ſay further, that there has been no prece- 
cent ſince to follow it; for in the caſe of Bibie and 
| Huxey, {which ſee under Hilary Term, 10 Gee. 1.] 
which was ſubſequent thereto, it was agreed, that 
tithe is not due of the wood of a timber tree, which 


has been once privileged from the payment of tithe ; 
| this caſe therefore i is rather againſt i it. 


If theſe "trees 3 in queſtion were lopped and 
made pollards before twenty years growth, and fo 


5 Bac. Abr. 59. 
ple 4. 


Bibie and Huxey 
5 Bac. Abr. 59. 


pl. 74- 


have 
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have continued to be lopped, then they will be liable 
to tithes; but this is a queſtion of fact proper to be 
tried, being too much for me to determine upon the 
evidence now laid before the court; I am rather in- 
elined to think they were not, for the plaintiff him- 
ſelf in his bill has ted them to be ancient * pol lards 
and large. 


The ſecond queſtion relates to the tithes of beeches, 
both bodies and branches; and it is not diſputed, 
but that this wood is above twenty years growth; 
and then the matter of fact muſt be tried, whether it 
3s timber. by the cuſtom of the country; and if ſo, it 
will be n.. otherwiſe it — pay tithes. 


In this caſe i it appeared, that the loppings of the 
trees, for the tithe of which the bill was brought, 
were not of twenty years growth; but it appearing, 
that the trees were of the age of twenty years, be- 
fore they had ever been lopped, it was decreed by 
Lord Chancellor Hardwicke, that tithe was not due 


of the loppings, for that if a tree be once privileged 


from paying tithe, the privilege extends to all future 
Toppings, of NAPIER age ny are, 


It was Jaid down by Lord 8 Chanecilor, 
that if a tree was lopped, before it was of the age of 
twenty years, all future loppings, of how many 


* HEE 


After all, it muſt needs be difficult oftentimes preciſely to determine 


the age of oaks, aſhes, and other trees; which ſpring frequently from 


ſeeds ſhed upon the ground, of which no account is or can be kept by the 
owner, or any other ; in many places, where wood is plentiful and grows 
freely, it is the MG to eſtimate the ſame by meaſuring round the mid - 


dle part of the tree; and if is twenty four inches in circumference, it is 


deemed of twenty years growth, if under that meaſure, it is mes 


underwoed, 23 Burn's Eccleſ. Law 446. | 
. 


Err 
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rs growth ſoever they may be, are liable to the 


be tithe; and that if when the wood of a 


eoppice is felled, ſome trees growing therein, which? 
are of the age of twenty years, and have never been 
lopped, are lopped, and the loppings are promiſcu- 


ouſly bound up in faggots with the coppiee wood, 


tithe muſt. be paid of the whole; for that it would 
be very difficult to ſeparate the titheable wood from 
that which is not ſo, and the owner ought to ſuffer 


for his now" in mixing the W Ow the former. 


'T he villas tei. 


Me Term, as Geo. l. 
1 0 7 | A D. 17581. 

1 In Chancery. 50 

5 ho alto me 7, ron. 


* 


12 HE bin. was eee e is. the plaintiff Fa 
| other things) for the tithe of rabbits, in a 
warren called Aturſrs warren, and he proved by the 
former incumbent's books, that the ſame had been 
compounded for, by payment of twenty ſhillings in 


money, and fouf couple of rabbits; for the plaintiff 


it was argued, that it is a great queſtion, whether 
this be a predial, mixt, or perſonal tithe : cuſtomary 
tithes are generally deemed perſonal tithes; and if 
ſo, then a payment in lieu of tithes will be good; 
rabbits are of that nature, that it is difficult for 


the * to get them; the times we taking them un- 
certain 


7 


5 Bac. Abr, 60. 
pl. 84. 


Oa a bill for 
tithes of rabbits, 
ifſue directed on 
proof that ſame 
had been com- 
pounded for, by _ 
payment of 20 & © 
in money, and 
four couple of 
rabbits. - 
3 Burn's Eccleſ. 
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certain, and therefore a ſmall compoſition p robably 


was taken for them; ſuppoſe: a compoſition was 


made for hay originally at five pounds, and after- 
wards a new agreement was made for four pounds, 
and one load of hay; this would be good, and an 
aſſumpfit would lie; the parſon's book proves, that 
ſeveral couple were paid, and money alſo; and that 
book is always held to be INT evidence, Mb 


tis the e it was * that this tithe 
can only depend on a cuſtomary immemorial right, 
and fo ought to be laid in the bill; here it is laid 
to the tenth of the rabbits in kind, and the plaintiff 
demands it as ſuch; hut this evidence is directly 
contrary, for by that he proves a compoſition in 
lieu of tithes for them; therefore as his evidence 
contradicts his manner of laying his preſcription, he 
muſt fail in his ſuit; as to the rector's book in this 
caſe, it is very modern, for it goss no further back 
than the year 1728; this indeed may be evidence of 
payment, but it can'never- be admitted as an evidence 
to * the right. 

| Nane MES A | 

By the Lord 8 Hardwicke, 
| The plaintiff by his bill demands tithes in kind, 
| but there is no evidence of that ; the evidence of- 


fered is, that. four couple of rabbits have always 


been ſent and delivered at the parſon's houſe by the 
warreners, and twenty ſhillings 2 year paid, and ſo 
proved by. the former incumbent” s book; and the 


argument by the plaintiff from this evidence i is, that 


this is a compoſition for tithes in kind; ; and rightly 
argued, for the modus would be too rank ; but the 
great thing with me is this twenty thillings a year; 
for the ue couple of rabbits can By neither modus 

. 


Nor 


in m 
gooc 
but 
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nor compoſition; indeed, payment of part of a thing 
in money, and part in kind, has been held to be 
good; but I can determine nothing on this queſtion, - 
but it muſt go to be tried as to the cuſtom, 


/ 


In the Exchequer. 


* 


7 SO — Plaintiff. 
Philip Walton, Clerk, Rector of 

Mic blebam, and Vicar of Dark- 

ing. in the e of Surrey, 


Defendant. 


M R. 12 3 planted a conſiderable num= The tithe of 
ber of acres with hops in the pariſhes of 2 ew: 19%" 
Mickleham and Darking in Surrey, of both which out by meaſure, 
pariſhes Mr. Walton was incumbent, offered to pay 23 
to him after the rate of twenty pounds an acre: for — Eeclef 
the tithe thereof, which Mr, Walton refuſed; where - Law, 450. 
upon Mr. Vers gave him notice, that on ſuch a * _— 
day he would begin to gather his hops, and would 
regularly ſet out every tenth hill through all his | 
hop plantations, as the tithe thereof, by ſevering the 5 * 
bind of the hops from the ſoil, and leaving the ſame 
on the poles; and that he would in the ſame manner 
daily ſet out the tithe of his hops, in order that Mr. 
Walton's agent might be preſent at the reſpective 
times of ſetting out the tithes, and might carry away 
the ſame in due time; Mr. Walton ſaid, that this 
method of tithing was new, and contrary to law, and 
that he would not take the tithe in that manner ; but 
that he expected the whole crop ſhould be gathered, 
and afterwards meaſured in baſkets, and that, every 
tenth baſket of hops, after being ſo meaſured, ſhould 
be ſet out for the tithe thereof; this Mr. Thers re- 
fuſed to do, and proceeded, according to his notice, 
| „ ty 
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to ſet out the tithe in the manner above mentioned, 


leaving every tenth hill ungathered, having cut or 
ſevered from the ſoil the binds or ſtems on which the 
hops on every ſuch tenth hill grew, and renewed his 
notice daily, whilſt his hop gathering continued. 


Mr. Walton did not meddle with the tithe, ſo ſet 
out, and after the hops had continued for ſome 
months upon the-poles, on every tenth hill, as afore- 
ſaid ungathered, and ſo became ſpoiled and rotted, 


Mr. Tyers brought an action for damages againſt Mr, 


Walton, for as much as he was hindred thereby from 
dreffing and enen bin owt 4 plantations, 


a 


1 


Upon this, Mr. Walton filed his bill in the Ex- 
chequer againſt Mr. Tyers, thereby inſiſting, that the 
manner in which' Mr. Tyers had ſet out the tithe of 
his hops, by leaving the hops on every tenth hill, 
and ſevering the binds from the foil, was not a 
proper method for ſetting out ſuch tithes ; but that 
the tithe of hops ought by law to be ſet out after 


the ſame are picked from the bind or ſtem; and on 


the hearing the court declared, that the method of 
tithing hops inſiſted on by his anſwer, is not a good 
ſetting out of the tithe of hops, but that hops ought 
to be-picked and gathered _ the binds before Oy. 
are titheable. 


Eajter 


Eafter Term, 27 Geo. II. 


| May * 17, A. D. 1753. = * 15. 5 Bat. 


Abr. 7b. pl. 38. 
In the Houſe of Lords. 


Walton and Hers. 


A / R. Tyers appealed to the Houſe of Lords, ſet- 2 Burn s Eccleſ? 
M ting forth that the manner of ſetting dut the 5 3 78. 
tithes, by the admeaſurement of the hops in baſkets, ?!- 30, 
would be very prejudicial and inconvenient to both 
parties, as the hops by that means would be ne- 
ceſſarily bruiſed, the flower and condition thereof 

hurt, and the hops thereby very much damaged ; 

that it hath been uſual of late years; fot hop plant- 

ers to direct their gatherers to pick or aſſort their 

hops into different pokes, according to their different 
degrees of fineneſs and colour, to wit; the fine and 

the brotun; and ſuch affortment is the moſt material 

and expenſive part of the manufacturing of hops; 
thrice .as much time and expence being required in 
picking and aſſorting hops into two different parcels; 

as is neceſſary in picking them into one poke, when 

frſt gathered; and that it is unreaſonable, that 
perſons claiming tithes ſhould have the benefit of 

this part of the manufacture of hops, which coſts 
about five pounds an acre, without making any al- 
lowance, or contributing any ſhare to the expence; 

and pray ing relief, for theſe (amongſt other reaſons 9 


wy, Ov 


Firſt, There is un pottiue law to i the 
manner of tithing hops, neither is it fixed by imme- 
morialufage or cuſtom; the determinations of courts 
relating thereto have been various; 'and therefore 
that manner of tithing ſeems moſt juſt and equitable, | 
en,, © 


1 * 
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which is \ bach the leaſt prejudicial to the owner, and 


_ moſt beneficial to the, parſon or impropriator. 


Secondly, The manner inſiſted on by the reſpondent, 
by picking and then ſetting out the tithes by ad- 


meaſurement in baſkets, is ſo very detrimental to 
the planter, that it muſt inevitably be the ruin 
of the plantation of hops, the cultivation where- 


of is of extenſive benefit to -this kingdom ; the 
method inſiſted on by the appellant is undeniably 
fair and equitable, not liable to any fraud whatſo- 
ever; whereas the method inſiſted on by the re- 
ſpond ent is avowedly oppreſſive and injurious, in no 
wiſe productive of Any benefit, or preventive of any 
fraud. ; 


Mr. Walton the reſpondent hoped the decree would 


be affirmed (amongft other reaſons) for theſe fol- 
lowing : 


Firſt, The ſetting out the tithe of hows by mea- 
ſure, after they are picked from the bind or ſtem, is 
the ſureſt and moſt equal method, and liable to the 
leaſt inconveniences ; whereas the method of tithing 
contended for, by the appellant, by every tenth hill, 


would be liable to great fraud, in as much as the 


' planter of hops would have a right to ſet out for 
tithe every tenth bill, to be computed from the place 
he began at; and he might any year determine be- 
fore he manured his hop ground, where he would 
begin to ſet out the tithe, and thereby would certainly 
know every tenth hill through the whole plantation, 
and might neglect to manure or improve them ſo 
much as the other hills, which would be unjuſt and 
unreaſonable. 3-264 | | 


e, The mittiol'& tithing contended for by 
the appellant, would give occaſion to many diſputes 
and controverſies ; as the hops growing in one 
hill 
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hill are apt naturally to intermix with the hops 


growing on the hills adjoining, fo that it is ſcarce 
poſſible to ſever the one from the other intire ; and 
the owner of tithe, or his agent or ſervants, ex- 
erciſing the right of entering into the hop grounds, 


and pulling up the planter's poles, muſt frequently 


furniſh matter for ſuits and vexations; which would 
be inconvenient both. to the owner of the. tithes, 


and to the pariſhioners. . 


mah, The appellant hath not made the. leaſt 
proof, that the tithe of hops was ever ſet out before 
they were picked from the bind or ſtem, or that they 
were tithed by the tenth hill, (which is the method 
of tithing the appellant contends for) but on the con- 
trary, in many inſtances, where the method of ſet- 


ting out tithe hops has been diſputed or brought in 


queſtion, it has been uniformly determined and ad- 
judged, after ſolemn argument, that the tithe of 
hops by law, ought to be ſet out by meaſure, after 
they are picked from the bind or ſtem; and the de- 
cree was affirmed by the Lords. 
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Ju 17, A. D. 1754. 
Philip, Earl Hardwicks, Lord Chancellor. 
Sir 7. bomas Clarke, Maſter of the Rolls. 


Chopmas againſt Smith. 


Þ H E bill was brought by the rector of the pariſh 


of Altringham in Kent, for Por ment of tithes in 


kind, for lands therein, 
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with corn, or 
planted with 
hops, not de- 
termined with- 
out trial. 

2 Vez. Rep, 


306. pl. 174 


Evan againſt 
Price and Ricb- 
ards, 


Eaſer Term, 25 & 28 Geo, II. 
The defence ſet up in the anſwer, was A modus in 
this pariſh time out of mind, that all occupiers in 
the marſh-lands in this pariſh, have al ways paid, or 


ought to pay yearly to the reQor, nine pence an / 


acre, and no more, for every acre of marſh-Jand 


within the ſaid pariſh, and the titheable places there- 


of, in their reſpective poſſcions, except when ſown 
with corn, grain, flax, or planted with hops, as a 
modus, and in lieu of all tithes of bay and paſture, 


and all ſmall tithes, except flax, hemp, and hops, and 


ſo after that rate, for a greater or leſs quantity than 
an acre of marſh-land. 


For the plaintiff it was reſted on the rector's title, 


For defendant it was argued, that this was a good 
modus, and well laid, and a caſe cited in the Exche- 


quer, in 1726, where a bill was brought by Richard 


Bate, as rector of the pariſh of Iarehorn , the very 
next to this pariſh, for tithes in kind; and a croſs- 
bill by Sir Charles Sedley and others, inhabitants of 
that pariſh, to eſtabliſh a modus of one ſhilling for 
every acre of marſh-land, laying it exactly as the 
reſent modus, two iſſues were directed ; and upon 
the equity reſerved after the trial the modus was 
eſtabliſhed. [See the cafe of Bate againſt Hodges, 
under Hilary Term, 9 Geo. I.] This is a precedent 
both in law and equity, ſhewing this as a modus 


well laid, and that in a court where this kind of 


bills are particularly attended to, and anſwers the 
objection of being too rank, this being laid only 
at nine pence an acre. In Evans againſt Price and 
Richards, 26 October, 1747. your Lordſhip held, that 
the rankneſs of a modus is not to be judged by com- 
pariſon of the ſum to the rent reſerved on the land, 
but to the value of the land; ; and that where it was 

neceſſary 


ben; 


— 


Eaſter Term, 27 & 28 Geo. II. | WE” * 


neceſſary in point of proof, the court would that 
that matter be tried, but otherwiſe the court itſelf 
would judge of it: theſe lands lie in Romney marſh, 
to preſerve which the owners are at a very great ex- 
pence, and therefore it is probable, that they made 
this compoſition, and then the variation of the land 
is not a reaſon to ſay, this is a rank modus; for the 
value of lands depends on particular huſbandry; and 
is uncertain; it is impoſſible to ſay what the value 
of lands was at the time of this compoſition, and 
reaſonable to think, a proper valuation was then 
made, and a proper reſervation, the alteration in 
different times, from the cheapneſs of money and 
value of land, would deſtroy all moduſes of this kind. 
In 2 P. Wil. 572. this precedent 1726 ſeems to be 
cited by Forteſcue Juſtice, [See Chapman againſt the 
Biſhop of Lincoln, under Hilary Term, 3 Gen II. 
and weight laid upon it. As to its not being 
laid conſiſtent, and impoſfible to be time immemo- 
rial, becauſe it excepts hops, things-newly intro- 
duced, not exiſting at the time this compoſition 
was ſuppoſed to be made, no ſuch -objeftion was 
taken in that caſe in the Exchequer, and it is 
not probable it would have eſcaped that court, if 
ſuch had lain, though the law has determined 
that hops were introduced in Queen Flizabeth's time 
into this country; they were probably known and 
exiſted before, though in ſmall quantities; the ex- 
ception was introduced for the benefit of the rector, 
who is ſuppoſed by the modus to receive the full va- 
Jue as tithes in kind were then worth; it is not 
material that all the witneſſes do not call it a modus, 
for it may be laid as a ſum annually paid, without 
calling it a modus; and it is hard to require exact 
preciſion in traditional evidence; where the modus it- 
elf is reaſonable, rational evidence is a ground for it. 
There is no evidence of payment of tithes in kind, 
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Trinity Term, 27 & 28 Geo. II. 
This rector and his n have A to this 


; moduc * 


0 blaintiff: The plaintiff REY cal ſhew, that 
he is rector, which by law intitles him prima facie 


to all manner of tithes, unleſs ſome legal bar is ſet 


up, which here is a modus; but it is neither proved 
in fact, nor good in law, and this is contradicted by 


records ; the difference to the plaintiff is, whether | 


he ſhall receive the whole or half of his tithes? If 


things of this kind are not broke in upon, the clergy's 


revenue may be deſtroyed by compoſitions, it depends 


on this, whether it is ſuch a modus as could have 


commencement beyond time of memory, or a mo- 
dern compoſition within time of memory. Ac- 
cording to Lord Coke's definition, a modus and com- 
poſition are the ſame, only that by length of time 
one is run into ſome thing certain, an abſolute bar, 


not to be broken by either parſon or occupier. A 


compoſition is ſuch an agreement as ſince the diſ- 


abling ſtatutes muſt be made by the parſon alone, 


and it may be, and is in general, a running compoſi- 
tion from year to year, exactly like leaſes from year to 
year; ſo that on either ſide, if the compoſition is 
not intended to be continued, you muſt give notice at 
the beginning of a year; and ſo of a leaſe ; a mo- 
dus and compoſition differ materially in this, that one 
is a certain payment beyond time of memory, the 
other equally certain, but within memory; the one 
may be broke by the parties, the other not: a modus 
may indeed ceaſe and revive according to the different 


ſpecies of culture in which the land is employed; and 


therefore where it is ſet up, that when ſown with corn 


it ſhall be tithe in kind, when turned into hay, "$4 


ſhall be ſatisfied by way of modus, courts of law, and 


this court, have held it may ceaſe and reviye ; and ſo 


far 


4 
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Trinity Term, 27 & 28 Ceo. II. 
far this modus is proper: But the objections to it 
ace, firſt it is rank, and appears ſo Jarge, that it is 
impoſſible it could be time out of mind. The court 
will always deſtroy ſuch a modus on the face of it, 


where it runs ſo high, and goes ſo near the value of 
tithes in kind. Every modus certainly preſumes an ori- 


ginal agreement before the diſabling ſtatutes, by parſon, 


patron, and ordinary, and ſince by parſon alone. That 
commencement then muſt be preſumed conſiſtent with 
right reaſon, and the court will not preſume that the 
pariſhioners (in whoſe favour all theſe original con- 
tracts between them and the parſon are) made ſuch 
compoſition as was of more value than the tithes. The 
payment muſt be always in money; this being paſ- 


ture-tithe, which is always pecuniary, cannot be 


ſpecific; and the only tithe in the kingdom which is 
not ſpecific, it is not to be conceived that nine-pence 
would pay, if the real tithe did not amount to half 
that. Tne value of an acre, to ſupport this as a 
reaſonable compoſition at the time, muſt: have been 
ſeven ſhillings and fixpence. So high a modus creates 
a ſtrong preſumption, that it was made not beyond 
time of memory; the law fixes that to a certain pe- 
riod of King Richard the Firfl, ſince whoſe death it 
is above five hundred and ſixty- ſix years. This then 
_ be preſumed an agreement before that time to 
pay nine-pence an acre: In fact, in the time of 
Ling Henry the Eighth, theſe lands were valued at 
two ſhillings an acre, as appears from ſeveral re- 
cords, particularly from a ſurvey then taken, and 
now produced out of the Augmentation Office. How 
long this notion of the rankneſs of a modus has 
prevailed may not be known; but in Layfield, rec- 
tor of Chidding field in Surry, againſt Delap, Hil. 
1697, [which ſee under Hilary Term, 8 Will. 
III.] the defendant inſiſted on a modus of three- 


pence 


ATT 2 2 RF — 
— — — — 


Trinity Term, 27 & 28 Geo. II. 


pence for a lamb. The court held that was too 
much, and could not be, for that a lamb was not 


worth two ſhillings and ſix-pence in that country, 


2 Lord Raym. 1163. ſhews how far back the opi- 
nions in the Excheguer have gone, and a modus was 


held too high by Powell J. and ſeveral afterwards, 


Benſon againſt Watkins, Hil. 3 Geo. I. [which oo 
ante, p. 135: ] Franklyn againſt Fenkins, Trin. 7 Geo. I 

[which ſee under Trinity Term, 8 Geo. I.] yet in 
1731, or thereabouts, Giffzrd, rector of Stoke in 
Surry, againſt Webb, [which fee under Trinity Term, 
4 & 5 Geo. II. Ja modus of three-pence for a lamb was 
ſet up; it was ſent by the Barons Cater and Thomſon 
to be tried; and on appeal that decree was affirmed. 


f [ſee Grffard a and Webb, under Eafter Term, 9 Geo.11.] 
It has indeed been ſaid, Lord Talbot was againſt that 


Hops prohibited 
as 2 venomous 
weed, in the 
time of Henry 
the Eigbib. 


decree. The next objection, and which deftroys the 


modus on the face of it, is from exemption of tithes 


of hops, which ſhews ita compoſition, the law taking 
notice, that they are a modern invention, coming 


in in Queen El:zabeth's time, though perhaps they 
exiſted before; for there is a ſtatute in the time of 
Henry the Eighth, prohibiting them as 'a venomous 
weed. It could not be then an agreement time out 
of mind, of which the judges take notice, and there- 


fore prohibition was denied, 1 Sid. 443. 1 Fentr. 61. 


The exemption muſt be coeval with the preſeription, 
which preſumes an agreement at firſt by proper au- 
thority of patron, rector, and ordinary, to take a 
pecuniary payment in lieu of tithes in kind. The 
exemption muſt be taken entire with the modus; for 


the court never ſevers a modus, or conſiders one part 


as good, and another as bad ; hops being alledged as 
part of the preſcription, it is thereby as much elo de 
fe as if laid particularly and preciſely for hops, which 
is never allowed. In Perch is Gee, Hil 1698, 
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Trinity Term, 27 & 28 Geo. II. 
according to Lord Chief Baron Dod#'s manuſcript, 
[which ſee under Hilary Term, q Vill. III.] on the 
bill by the impropriator of the pariſh of Ofhain in 
Kent, the queſtion was, in what manner hops are to 
be paid, and whether a modus could be good of the 
tithe of hops? And it was held not, no modus en- 
tra ponendi So afterwards in Conner againſt Sprat- 
ling, Trin. 1703, becauſe hopes are a new planta- 
tion. 


There are but two kinds of tithes, great and ſmall 
the great are only four, corn, grain, hay, and 
wood, all the reſt ſmall, and there can hardly be k 
new great tithe; and it is now determined fully by 
your Lordſhip, in the caſe of potatoes, in Smith 
againſt Mat, [which fee under Trinity Term, 
16 Geo. II.] upon a precedent in the Exchequer, that 
great and ſmall tithes depended not on the value of 
the quantity, but on the * nature of the thing; and 


therefore though the whole farm is turned into ſmall 


tithes, it will be till ſmall. Hay is great tithe; 
there has been a modern culture, which makes that 
hay which was not ſo formerly, as foreign graſs, lu- 
cern, &c. a modus for tithe hay covers it, becauſe it 
is the fame ſort of thing now. A great difference 


has been made in ſmall tithes with regard to culture, 


being formerly only uſed in gardens; yet if there 


is a modus for all ſmall tithes, the preſcription can- 


not be thereby overturned. A modus is applicable to 
whatever fmall tithes ſhall produce, as well as others; 
tho' you 'cznnot preſcribe in Heu of hops particu- 
larly, hops will paſs under a grant-de minutis decimis. 


An ancient grant of all lat tithes would now carry = 


® See the'ndte to'the abore caſt of Smith an 17/yajt;/arte.: pe 395, 396. 
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Trinity Term, 27 & 28 Geo. II. 


any new invented tithe. In Franklyn againſt Jen- 
kins, one point was, whether a vicarage endowed be- 
fore time of memory de minutis decimis, was intitled 
to tithe of hops, and ſo held. Next, how appears 
it on the evidence? the parol evidence to ſupport it 
varies, is inaccurate and contradictory. Very few 
of the witneſſes call it a modus 3 they that do, prove 
it directly contrary to the laying it; one calls it a 
rate; a rate and compoſition are the ſame. Lord 
Talbot has ſaid, if the witneſſes would not call it a 
modus, he would not. Then as to the receipts or 
written evidence, they. are always expreſsly ſaid to 
be for a modus, where there is one; but theſe, tho 


varying in other reſpects, are for the tithe; and tithe 
and modus are oppoſite terms. The ſurvey, 26 Hen. 


VIII. read for the plaintiffs, is the beſt evidence; it 
is accurate, and proves, that the lands in Romney 
marſh were then only the value of two ſhillings per 


acre, As to the precedent in the Exchequer, it ap- 


pears, that court would have held contrary, if the 
ſame matter had been laid before them, as is here. 


Until that time, and later, the Exchequer ſent iſſue 


to try a modus, without firſt determining whether it 
was good in law, or not. This court has brought 
them to alter that, and alſo another practice of tak- 
ing an account of tithes down to the time of the 


Maſter's Reports. It was there by Page and Gilbert 


directed to be tried, though Price held it in point of 


law a bad modus; and it was tried before Eyre J. 
who, upon this record in the time of Henry VIII. 


being read, held, that the commiſſion ſhould be pro- 
duced, and that, if it was, he would certainly over- 


rule the modus. It is now ſettled by all the judges, that 


that is wrong. It is not neceſſary, eſpecially at this diſ- 
tance of time, to produce the commiſſion, and moſt of 
them are not in being. Your Lordſhip has allowed 
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Trinity Term, 27 & 28 Geo. II. 


' miniſters accounts, and a ſurvey,” without produc- 


ing the commiſſion, and it would be ſtrange to ſay, 
the parties are not have the benefit of theſe ſurveys, 
becauſe the commiſſion is not to be found upon the 


equity reſerved : where the validity of the modus only 


was argued (for the fact had been eſtabliſhed) the 


court not only diſmiſſed the bill with coſts, as the 


plaintiff had failed on the trial, and no motion for a 
new trial, but alſo the croſs bill, with coſts, which 
-was an odd determination, decreeing neither way. 


They were not clearly of opinion, that it was a good ' 
modus on the face of it, but. do not ſay it was , 


bad. The parties plainly did not look on it as de- 
termined ; for they brought new bills afterwards: 
But the rector, in his anſwer: to the bill for eſta- 
bliſhment of the modus, not caring to engage fur- 
ther, agreed to accept the compoſition, but not to 
eſtabliſh the modus. If then that had been a prece- 
dent in this very pariſh, it would not conclude 
ſucceſſor, becauſe it was colluſion; but being in a 
different pariſh, can be no precedent to a modus in 
another; ſo that, as a precedent in fact, it will not 
bind; as a precedent in point of law, it was not de- 


termined ; and the opinion of Eyre J. was, that if 


that could be. proved, which is proved here from 
the Augmentation $7500 he would overc rule * 
modus. | 


Lord Chancellor. 


Upon the ſame reaſon of the thing, and the au- 
thorities that have been, and others which I will 
mention, I cannot determine thjs matter without a 
trial : the court certainly ought to ſupport the right 
of the church; and to allow any modus or cuſtom- 
ary payment that by the rules of law is to be ſup- 
n z at bans ſame time the court ought. not, eſpe- 
en y 
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Rector of com- 
titled to tithe in 


Frinity Term, 2) & 28 Geo. II. 


cially in caſgs of very extenſive conſequences, light-· 
ly to overturn and overthrow cuſtomary payments, 
that have prevailed for a great tract of years, which 
is commonly. called time out of mirid, or memory of 
man, though I do not mean ſtrictly according to the 
notion of law before the time of the tranſportation 
of King Richard the Fir. I take it, that the queſ- 
tion before the-court in this caſe is of very extenſive 
conſequence, through a great tract of country. It 
appears in this caſe, and in former caſes in He/{min- 
er- Hall, that it extends and runs through ſeveral pa- 
riſhes in this country, When therefore that is the caſe, 
and no inſtance ar tradition of payment of tithe in kind 
in this pariſh for a great tract of years, purchaſers have 
come in, and paid a price. for-the Jand according to 
thoſe cuſtomary payments; and it would vary and al- 
ter the value of their property to overturn or over- 
throw them, which is a reaſon why theſe objections 
to them ſhould be very well weighed and conſidered, 
and that they ſhould not be too lightly overturned, 
nas has been done in ſome inſtances. 


The plaintiff, upon this general right as rector; 
is certainly intitled to his demand of tithes in kind 
of theſe lands, if no bar is ſnewn; the defence in- 
ſiſted upon, is a modus; and undoubtedly, as againſt 
the right of rector, it is incumbent on the defendant 
to maintain that modus in point of law and fact. 


There are two general objections againſt allowing 
this modus, which are inſiſted upon as ſufficient to 
over-rule it now; firſt, that it is not ſufficiently 
proyed in point of fact ; the other, that if it was ſo, 
yet that it is not good in point of law; which objec- 

tion, in point of law, divides. itſelf into two objec- 

tions: The firſt a general one, that the affirmative 

- part 
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part of the modus, the payment of nine-pence an acre, = 


cannot have ſubſiſted time out of mind ; of which 
the court is bound to take notice; and that it cannot 
have ſubſiſted time out of mind, from the alteration 
of the value of money, becauſe nine-pence an acre 


muſt be much above the value of the tithe of this 
land at the time this modus or compoſition muſt 


be ſuppoſed to commence z which the laws of Eng- 
land by a pretty extraordinary law (and which I be- 


lieve no other country does) makes from the tranſ- 
portation of Richard the Firſt to the Holy Land: The 


other is an objection tending to the ſame thing, that 
this modus cannot have ſubſiſted time out of mind, 
becauſe there is an exemption of a product and cul- 
ture, which was not made, and could not be uſed 


at the time it was ſuppoſed to commence ; and that 


this exemption, being part of the agreement, muſt 
be coeval with the agreement itſelf, which ſhews it 
could not be an agreement time out of mind. 


Firſt, As to the proof of the modus in point of 


fact, as to which many obſervations are made on the 


part of the plaintiffs; and certainly, in caſes of this 


kind, theſe obſervations have been frequently made, 
and have juſtly had weight that there is a great va - 
riation in the proof; that none of the recepts call it 
a modus; only two of the witneſſes call it ſo; the 
others ſay, there have been ſuch payments for tithes 
generally; and one calls it a compoſition ; and Lord 
Talbot has ſaid, he would not call it a madus, if no 
witneſſes would ; if not one, that might be a mate- 
rial obſervation ; but that, I am of opinion, is too 


Limitation of 
time from tranſ- 
portation of 
Rich. I. to the 
Moly Land. 


ſlight an obſervation in general, that becauſe theſe wit- 


neſſes (who are lay gens) do not make uſe of a legal 


technical word, that cuſtomary payment ſhall be 
over-ruled ; the queſtion is upon the fact; the law 


makes 


mae Term, 27 & 28 Geo. II. 


makes the inference; ; next, that the receipts * not 
call it a modus; and that they are. very nice in taking 
receipts. Very often miniſters will not call it a modus 
in the receipt, becauſe they will not prejudice their 


ſucceſſors, though they will give à receipt for the 


ſame, as uſual; in very few inſtances will the rector 


ſubmit to call it: a modus in the receipt; and if he 


will not, the pariſhioners cannot compel him, but 
muſt ſubmit, or elſe pay without a receipt. And that 
ſort of evidence is in ſome meaſure ſtrengthened by 


a letter of the plaintiffs, in which he does not (and 
very rightly) call it a modus, but inſiſts on this pay- 
ment as the payment 'uſually made for this land for- 
merly, and upon an account and payment to be made 


upon that foot as the right he inſiſted upon; where- 
as he might have demanded an account and ſatisfac- 
tion for tiche in kind, if this was not a compo- 
fition or modus that bound him. But as to all theſe 
obſervations, I ſhould lay much more ſtreſs on them, 
if there was any evidence for the plaintiff; either of 
actual payment of tithe in kind, or of a tradition 
thereof for this marſh land, of which there is none, 


either of the fact of payment of tithe in kind, or any 


tradition from any ancient perſons; which is pro- 
per evidence in caſes of cuſtom and uſage. Then the 


poſitive proof on one fide is ſtrengthned by the weak- 


neſs or want of poſitive proof (which implies. a ne- 


gative) on the other ſide. It is determining caſes 


not on the merits, but according to the critical pen- 
ning of depoſitions. The want of any evidence not 


only of payment of tithe in kind, but of any tra- 
dition, takes off the weight of the obſervation, that 


this might have commenced within a ſhort ſpace 


of time; for then ſome tradition would have been 


ſhewn that tithe in kind had been ever paid, or even 
inſiſted upon or W but there is none. If 
| therefore 


x 


therefore it reſted on the proof, it is impofſible to 
ſay, that a deeree muſt be made for payment of tithe 
in . which as at hou I cannot N 


But the moſt Weg ches are thoſe, 5 in point 
of law, ariſing from facts; but ſuch facts as, it is 
inſiſted upon, the court is bound to take notice of; 
firſt, as to exemption. of hops, which has ſomething 


material in it; for hops are always allowed to have 


deen introduced in modern times, that is modern 
in reſpect of long antiquity; they began to be uſed 
and propagated in Queen Elizaberh's time, and ex- 
iſted in this kingdom in Philip and Mary's time, and 
before; as appears from the ſtatutes. in the reign of 
Henry the Eighth, there fore they were here: but here, 
as tobacco is here; planted for curioſity, and in ſmall 
quantities: but they were in this kingdom to a cer- 
tain degree before Elizabeth's time, though non con- 
flat how far. Is it [poſſible there ſhould be. ſuch an 


exemption in the beginning, or does the making this 
exemption overturn the affirmative part of the modus? 


ſuppoſe the agreement was to pay ninepence an acre 
for all ſmall tithes of this land, except ſuch ſmall 


tithes as ſhall be afterward introduced; that would 


be certainly a good agreement. Then, inſtead of 


laying it in thoſe general words, they have ſpecified 


it with ſuch a ſort of product as theſe lands probably 
will be tithed with; but it is too much to lay ſuch 


weight on this objection as to overturn this modus, 


when I ſee what has already paſſed. 1 allow that caſe 


of Bate in the Excheguer, not to be ſuch an authority 


as to bind in the preſent caſe; and it ſeems as odd a 
proceeding as I ever ſaw in a court of equity. Iſſues 
were fuſt directed on both bills; and afterwards the 


trial was ſo bad as not to bracts the merits of 


the caſe, which the court expects after a trial, but 
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be eſtabliſhed on 


Trinity Term, 27 & 28 Geo. II. 


it went off upon a nice objection in point of evi. 
dence, that the plaintiff in the original bill, offered 
2 record or ſurvey in the time of Henry the Eighth, 
(which now has been read) and which was over- 
ruled by the judge, and the merits were not entered 
into. Evidence is not to be deſtroyed, becauſe ſome 
part of it is loſt; for the law is not ſo unreaſonable 
as not to ſuffer it to be ſupplied; but upon its com- 
ing back upon the equity reſerved, the court dif- 
miſſed the bill without coſts in law and equity, 
and diſmiſſed the croſs bill with coſts only in equity; 
the reaſon of which was, perhaps, that there was no 
application by the plaintiff Bates for a new trial, and 
as the verdict was againſt him, his bill was conſe- 
quently to be diſmiſſed, unleſs he prayed an account 
on the foot of the modus, which, I preſume, he did 


not think fit to do; and I preſume, the croſs bill 


was diſmiſſed, becauſe the court did not think the 
verdict, as found; was upon the merits, or ſufficient 
to make a decree to eftabliſh-the modus. But why 
it was diſmiſſed with coſts, I do not know, unleſs 
the court had a mind to ſet the coſts on one fide 
againſt the other. But afterward a bill. is brought 
by the landholder to eſtabliſh this as a modus, and the 
defendant thereto by his anſwer ſays, he acquieſces 
to take the payment on that foot, but did not conſent 
it ſhould be eſtabliſhed : yet the court did think 
fit to eſtabliſh it as a modus. I believe I ſhould hardly 
have done that: but however, it was only to eſtabliſh 
it as between the then rector and pariſhioner ; ; for 
that decree could not afterwards bind all the ſubſe- 


| Modus to bind quent incumbents J* becauſe that muſt be on a modut 


ſucceſſors muſt eſtabliſbed on proof, and on the mere right of the 

proof. and on caſe, which was not entered into. ne only uſe 
the mere right, 

Sar therefore I can mage of that precedent, is this; it is 

evidence to me of the opinion of a very learned court, 

| when Chicf Baron Pengelly (who was a very learned 


judge) 
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judge) preſided there, that this inſerting the exemp- | 
tion in laying the modus, which was exactly juſt the 


ſame as in the preſent caſe, was not ſufficient to 
impeach and overturn the modus, in point of law, 


and as that is a very nice objection, and may be ac- 


counted for in different ways, and there being that 


opinion of that court, I ſhall be of opinion not to 


over-rule the modus upon that. 


The more materal objeQion is upon the affirma- 


tive part of the modus itſelf, whether it is not too 
rank; it is inſiſted upon as too bigh in point of va- 
lue, and therefore that the court is bound to take 
notice of it, and ought to over-rule it. That doc- 


trine has certainly prevailed in ſeveral caſes, and I 


believe more. ſtrongly ſince the publication of Biſhop 
Fleetwood's book; for, before that, I believe theſe 


things were not ſo commonly known: that objeQion, 


though founded in fact, is taken to be allowed by 
the court without a jury: that objection has been 
more commonly allowed as to the value of particular 


things, for which the modus has been ſet up, as where 


it is ſo much for a ſheep, or lamb, or a. particular 
kind of product, the value of which may be ſhewn 


Modus too rank, 
too high; or neat 
the value of 


the tithes, not 
allowed; but a 


difference where 
for land, or a 
particular pro- 
duct. 


at theſe times, but it may differ as to a modus ſet up 


as to the value of lands, becauſe ſeveral incidents 


and accidents may attend that; the alteration of 


traffick or commerce, or of the culture of land, either | 


improving or falling in value by accident, that makes 


ſuch a modus more uncertain. than in reſpect of the 


value of a particular kind of product, as calves, ſheep, 


lambs, and things of that kind; therefore this ob- 
| jeQion is taken in point of law for the judgment. of 
the court: the court does not always proceed as 


bound to determine it that way, but has conſidered 


it as a matter of fact proper for a jury; and this 


112 e 


* 


— — Dara 
—ũ— — — 
. 


ps q — — _ — 
— — 


—— — — 
— — 8 — ——ʒ—— — — 


484 


cannot make a certain inference from thence. 


Trinity Term, 27 & 28 Geo. II. 


plaintiff has conſidered it as ſuch, and has entered 


into proof of the fact, that is by records, to ſhew the 


value of land in the time of Henry the Eighth. 1 
It is 
a material evidence to be ſure; and more light might 
have been had in that caſe of Wareborn, if Juſtice 
Eyre had let that in. But when ſuch commiſſioners 


are ever employed to make this valuation, J believe 


this valuation is never carried to the height; and 
that in the time of Henry the Eighth has been al- 
ways thought not to be carried to the height; com- 


pare it with valuation of modern times, as on the 


augmentation of the Queen's bounty not valued at 
third part: and yet I believe, they did not go 
ſtricter than in that of Henry the Eighth. I uſe this 
in this manner not to throw it off, only to ſhew 
this is not concluſive evidence. Then the queſtion is, 
whether it is not fit for me to do, as the court of 
of Exchequer did, in the caſe of Wareborn to direct an 
iſſue, and in that reſpect an inquiry to be made 


into that caſe of the rector of Stoke, which was firſt 


in the Exchequer, where Giffard brought his bill for 
tithe in kind, and particularly for tithe of lambs: the 


defendant there inſiſted, that neither he nor his prede- 


ceſſors were intitled to receive that, becauſe of an 
ancient uſage or cuſtom in that pariſh, that every oc- 
cupier having land paid three-pence, and no more, 


as a modus, in full ſatisfaction of the tithe of ſuch 
lambs. 


The court did not determine it on the hear- 
ing, but directed a trial: but the plaintiff did not 
proceed to trial, and the court ordered the iſſue to be 
taken pro confeſſo, and afterwards ordered his bill to 


be diſmiſſed. From that he appealed ; and the reaſon 
given for his appeal (as appears from the ſame) 


was that the court ought not to have directed an iſſue 
but ſhould have over. ruled this modus as too rank, 
Ki becauſe 
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Trinity Term, 25 & 28 Geo. II. 
becauſe of the ancient price of cattle and other com- 
modities, ſo that a lamb would not be worth for- 


merly more than ſix- pence: and that it was proved 
to be only a modern compoſition; the anſwer given 
to that is, that the ground for that objection ſeemed. 


to be, that the modus was ſo great, and ſo near the 


value of titheable matters for which paid, that it 


muſt be a modern compoſition, conſidering the de- 
creaſe of the value of coin : but that this objection, 
ariſing on matter of fact, was very proper to be con- 
fidered by a jury. It was heard in 1735, at which I 
was not preſent, being then in the King's Bench, 


The Lords affirmed the decree, and therefore affirm-_ 


ed, that ſending it to an iſſue was proper and right. 
I ſent to Mr. Philip Ward, ſon of Lord Chief Baron 
Ward (and who has a very good repertory of caſes in 


the Exchequer) to know what cafes upon this head 


had been in the Exchequer ; ; andthe caſe of Layfield 
againſt Delap was ſent to me; and alſo another, 
which comes up to the preſent, very like it, and in 
the ſame country, of Graſcomb againſt Jeffries, 17th 
November, 1687, which is before any of the caſes 
that have been cited upon this head, and the account 


Graſcomb and 


Feffer ies. 


* 


of it is this: It begins with ſaying, This is a Kentiſp 


cauſe, and the plaintiff demanded tithe in kind for 
marſh-land, the defendant alledged a modiis or cuſtom 
time out of mind, to pay twelve' pence. per acre for 
all marſh-Jand within the pariſh, in lieu of all 


tithes; proof was, made of this payment for forty 185 


ot kifry years; and upon this, and as there was no 
proof of payment of tithe in kind, a trial was prayed | 
to be directed; but the court denied the trial, and 


declared the pretendes modus or cuſtom to be void, 
as it was proved, the marſh-land was rented at ſo 
much an acre, that it was not poſſible, nor could a 
reaſonable intendment be made, that the 'midus: or 
culomy, ti time out of mind, could be, and therefore 
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Trinity Term, 27 & 28 Geo. II. 


the 8 over- ruled the modus, and ſaid, | that the 
court uſually over-ruled a modus which ſeemed too 
great, and which did not ſeem reaſonable to the va- 
lue. But nota, (and for this I cited it) this cauſe 
was reheard, upon the defendant's motion, and the 
modus was ſent to trial at law, by a Middleſex jury; 
but it does not appear what was done afterwards, 
The uſe I make of this caſe is to ſhew, that the 
taking this ſort of objection, founded on the height 
of the ſum, to be a matter of fact in ſome caſes for 
© the conſideration of a jury, is not a new invention, 
nor firſt introduced in that caſe of Giffard, or that 


of Bate, but was done by the court in 1687, on 


great conſideration ; for it was twice before them: 
on the firſt hearing they were of a contrary opinion, 
and oyer-ruled the. modus, upon the arguing it; but 
upon rehearing, and reconſidering, they reverſed their 
own decree, and directed a trial. And I am of opi- 
nion, that in theſe kind of caſes it is very fit to do 
ſo, and more ſo, in a caſe where it concerns the 
height of a modus, in reſpect of the value of land, 
than any other, eſpecially of land which has been 
greatly. improving and improved for ſeveral years. 
 Romney-marb is the firſt level, which was banked in 
from the ſea; and the laws of the ſewers, and mote 
modern laws, have a reference to that of Romney, and 
make that the rule: there is a poſſibility, where land 
was of little value at the time, but improving and 
incloſing, the parſon, patron, and ordinary might 
come to an agreement to give from that time much 
more than the tithe was, in order to prevent the par- 
ſon's demanding tithe in kind afterward, when the 
land was greatly improved at their expence. It is 
like the caſe, where a commonage is incloſed at 2 
great expence, and much more is by agreement 
given to the parſon, than his tithe in kind at the 
ä | preſent, 
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directing it in that manner in that caſe. 
not found this precedent, I probably ſhould not have 
thought ſo ill of my countrymen as to do it; let it 
be tried in London upon an iſſue, whether the occu- 
piers of the marſh-land in this pariſh have paid, &c. 


Trinity Term, 25 & 28 Geo, II. 
preſent, | becauſe it is to prevent his , tithe 
according. to the — value. 


Therefore I will dire& it to be tried ; but the 
queſtion is, where it is to be tried? According to 
Graſcomb againſt Fefferes, it is proper to try it in 
London or Middleſex. Romney-marſb is very extenſive, 
and hardly any gentleman in Kent, who has not an 
eſtate there ; ; which I preſume, was the reaſon of 


juſt as it is laid in the anſwer : but the defendant 


in this court muſt be ney at law, becauſe the : 


Wes: is upon bim, ; 
In Chancery. 
| The Actorney-general 


agaipſt 


Bowles, and others. 


I: ORD Chancellor Hardwicke ſaid, that in the 
diſtinction which has been made between real 
ecompoſitions and moduſes, real compoſition does not mean 
any ſubſtantial, permanent ſecurity for the payment 
of the compoſition, but land ſubſtituted in lieu of 


tiches. ; a 


If I had 


; id. dog. 


Mic baclmas 


Real compofi- 
tion does not 
mean a {ecurity 
for payment of 
compoſition, but 
land ſubſtituted 
in lieu of tithes, 
3 Ty, Atk Rep. 
806. pl. 297. 
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Michaelmas Term, 1 Geo. It. | 


Michaelmas Term, 1 Geo. III. 
A. D. 1760. 
= In Chancery. 


Sims a gainſt Barnett, 


8 Bill was brought for the tithes of peas and 
and ſmall tithe, beans grown in fields, gathered by band while 


depends entirely 


a green, and ſold i in markets. 


2 


ture of the thing 


from which it ariſes. 5 Bac, Abr, 70. pl. 19. See ante 397. u. 


It was ſaid for the plaintiff, that, although the 
tithes of the peaſe and beans would, if they had 
ſtood till they were ripe, have been great tithes, by 


gathering the peaſe and beans before they were ripe, 


and by hand, they became ſmall tithes. 
- The decree was, that the tithe was a great Nabe. 
And by Lord Henley, Keeper. 


The difference between a great and a ſmall tithe, 


depends intirely upon the nature of the thing, from 


which it ariſes; it would be ſtrange to hold, that 
the gathering of a thing at one time, ſhould make 


the tithe thereof a ſmall tithe, which would, if the 


thing had been gathered at another time, have been 
a great tithe: it has been expreſsly determined, that 
the tithe of tares, whether cut green or ripe, is 2 
great tithe ; and it has been holden, that the mode 
of cultivating land for the growing of peas or beans, 
did not make the tithe thereof a ſmall tithe z and 
there is ſurely leſs reaſon to hold, that the mode of 
gathering peas or beans, ſhould make the tithe thereof 

a ſmall tithe. | | 


See the caſes of Hodgſon againſt Smith, under Tri- 
nity Term, 2 Geo. I, Gumley againſt Burt, un- 
der Trinity Term, 2 Geo, I. 


In - 
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Michithbas Te erm, I Geo. III. 


The fame 2 in this court as flatid by Doctor | 


BuRN. 


Sims, vicar of tin in 3 0 1 | 


and Jobnſon, occupiers of lands within the 


ſaid pariſh, and Wilkes and Hitch, impropria- 


tors of the rectory of the ſaid pariſh. 


R. Sims the vicar brought his bill in cane 
in the year 1756, ſetting forth, that by the 


489 


3 Burn's Eceleſ. 
Law, 423. 


endowment df the vicarage he is intitled to the tithes 


of gardens and curtilages, and all ſorts of tithes, 


except the tithes of ſheaves, and hay, and mills, 
[preter decimas garbarum et frœni et molendinorum ad 


ventum] that the defendants Bennet and Fohnſon hold- 


ing ſeveral parcels of land in the ſaid pariſn, did in 


the ſame year cultivate ſeveral pieces of ſuch land 
with beans and peaſe, and ſuch ſort as are generally 
uſed for the food of man, which they gathered in the 


months of June, July, and Auguſt, by the hand in, 


the field, by plucking them from the ſtalk while green, 


and ſent the ſame to market, and ſold them for the 
food of man accordingly; and inſiſting, that by the 
gathering beans and peas by the hand, ſo cultivated 


as aforeſaid, he the ſaid Sims, as vicar, by virtue of 


the ſaid endowment, became intitled to the tithe 


thereof, and that no tithe ought to be paid for the 


ſame to the impropriator, nor ought beans and peaſe 


ſo cultivated and gathered by the hand, by plucking. 
them from the ſfalk while green, to be conſidered as 
part of the tithes appropriated to the rectory: to this = 
bill the defendants put in their anſwers; and the de- 


fendant Bennet ſaid, that in the year 1756 he ſowed 
| thirty acres or thereabouts with peaſe and beans, in 


the open fields in the ſaid pariſh, and believed thatin _ 


Jure, July, and n in the ſame year he gather- 


ed 


/ 
— 
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ed ten acres and an half or thereabouts of the ſame 
by the hand in the field, by plucking them from the 
ſtalk, while they were green, and ſold them in a cart 
by retail by pecks and ſmaller quantities, in and about 
the pariſh of Zo/tham, and in the ſtreets of London, 
and the remainder of ſuch beans and peaſe were ga- 
thered into the barn and threſhed; and the defendant - 
Johnſon ſaid, that he ſowed fre: acres of beans and 
peaſe in like manner, and part thereof he plucked by 
the hand when green, and ſold the ſame i in London 
ſtreets and at market, and gathered and threſhed the 
remainder in the barn; and both the defendants ſaid, 
that all their ground in the ſaid pariſn, ſowed with 
| beans and peaſe in the ſaid year, was ploughed for 
that purpoſe, and no part thereof was dug with a 
ſpade, except under or near the hedges, where the 
ſame could not be ploughed, or in ſuch places as 
were too wet to be ploughed; and that the tithe of 
all beans and peaſe, whether gathered green or other- 
_ wiſe, having been always paid to the rector, and 
eſteemed to belong to him, they had therefore com- 
pounded with the impropriator for the ſame, and 
hoped they ſhould not be compelled to account alſo | 
with the vicar for the ſame tithes, | 


The defendants Wilkes and Hitch, in their anſwer, ' 
inſiſted on their right as impropriators; witneſſes 
were examined on both fides, ſeveral of whom 
. depoſed, that ſuch peaſe and beans as are uſed for the 
food of man had been cultivated in the fields and 
grounds of the pariſh of Eaſtham, only for about 
thirty years paſt, and were cultivated and. gathered 
green off the ſtem, as uſually done in a garden (fave 
only that in the field the plough has been generally 
uſed and in the garden the ſpade) and in rows, but 

in a different manner from bone planted and ſowen 
| in 
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in fields in the common courſe of | huſbandry, for 
provender, and not for man's food; and one of the 
witneſſes, Mr. Mat, vicar of the pariſh of Heſtham 
(adjoining to that of Eaſtham) ſaid, that in the year 


1753 he commenced a ſuit in- Chancery againſt the 


impropriator and others of his ſaid. pariſh for ſuch 


tithes, and that the then Lord Chancellor decreed in 
his favour, and he hath enjoyed the tithes ever ſince. 


- - 


On hearing, the Lord Keeper Henley decreed, 


November 10, 1760, that the vicar's bill ſhould be 


diſmiſſed with colts, 


See this caſs- on appeal, ual 20 chaelmas Tem, 
3 Geo. 1 i 


In Chancery, 
Jo oſeph 3 Clerk, — 


Thomas Bennett, William Fobnſon, 
Frances Wilkes, widow, and Defendants, 
Charles Fitch — 


Plaintiff. 


The plaintiff”s 20 as flated by bis own aa 
ings „ extracted from the printed caſes of appeal, 
delivered ta the lords, counſel, and parties con- 


cerned, previous to the bearing, with the manu- 


F ecript judgments of the houſe inder ſed ther ca Ie 


HE pariſh church of St. Mary Magdalen, in 


Eaſtbam in the county of Eſſex before the year 


491 


Appropriation of 
E a Jy bam * 


1309, was a rectory of the patronage of the abbot 


and convent of Stratford Langthorne in the faid coun- 
ty, but in that year the ſaid abbot and convent having 


made complaints to Ralph de Baldock, then Lord Bi- 
wy of London, of their great loſſes, by the inunda- 
tions 


— 
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Mas of their lands, and of other their giſtreſſes, 


| the ſaid lord Biſhop, with the approbation of the 


Endowment of 
vicar. 


Grant of the 
rectory flom the 
CLOWN» 


chapter of the cathedral church of his ſee; did by 
indenture dated in April, in the ſaid year 1309, duly 
executed, appropriate the ſaid rectory to the uſe of 
the ſaid abbot and convent, reſerving to himſelf the 
ſaid Ralph de Baldech, and his ſucceſſors i in the ſce of 
London, the preſentation to the vicarage; and after 
. by way of endowment, that the vicar of the 
ſaid church for the time being, ſhould have and enjoy 
the uſual and cuſtomary place of abode, the fees of 
offerings, tithes of gardens, curtilages and other 
things, he further grants unto the vicar in theſe words, 
% Ac omnimodas decimas, præter decimas garbarum, 
et fœni, et molendini ad ventum; and then directs that 
the abbot and convent, and their ſucceſſors, ſhould, 
out of the tithes appropriated to them, py to * 
vicar a yearly penſion, of my marks. 


"Thai in the reign of king Henry the Bighth, upon 
the diſſolution of monaſteries, the poſſeſſions of the 
abbey of Stratford Langtborne, veſted in the crown; 


and by letters patent of the 1oth of May, in the 


twenty-ſixth year of his reign, the ſaid king granted 


_ unto Richard Breme, Eſq; and his heirs for ever, the 


ſaid rectory and pariſh church of Eafibam, with all 
rights, members and appurtenants, in the ſaid coun- 
ty of Eſſex, then late belonging to the ſaid monaſtery 
0 Stratford Langthorne, then diſſolved ; to hold the 
ſame to him, his heirs and affigns for ever, in as ample 
manner as the laſt abbot of the ſaid late monaſtery 


-or any of his predeceſſors before the diſſolution there- 


of held and PIER the Os 


2 - - PIs ** — IIa 
— _ 


* And: 5 80 manner of ihe, except the tithes Ve graina and f boy, ond of 
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That 
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That no reſervation being made in the ſaid letters 


patent, of the faid five marks per ann. which ought 
to have been paid to the vicar, out of the appro- 
priated tithes; the ſaid Richard Breme refuſed to pay 
the ſame; whereupon it was claimed, and hath ever 
ers vere AE wy of the As ris cm J $63 

That! in ee A the plaintif was, by the 
then Lord Biſhop of London, collated to the vicarage, 
and to the pariſn and pariſn- church of St. Mary 
Magdalen in Eaſtbam aforeſaid, and was ſoon after 
wards inducted thereto; and thereby, and by virtue 
of the ſaid endowment, became intitled to all man- 
ner of tithes yearly growing, ariſing, and rene wing, 
within the ſaid pariſn (“ præter decimas garbarum, 
& feeni,' molendini ad NEG a php vi or n 
oe the 1 n 0 


The endes Benet: 45 4 Jobe, holding. be- 


— 


veral parcels of land in the ſaid pariſh, in the: ſaid 


year 1756, ſeverally cultivated ſeveral pieces of ſuch 
land with beans and peaſe, of ſuch ſort as are gene- 
rally uſed for the food of man, which they gathered 
in the months of June, July, and Auguſt, by the hand 
in the fields, by plucking them from the ſtalk whilſt 


green, and ſent the ſame to market, and ſold them 


for the tabs 1 man e 


That the ſaid Bennet and Fobnſen refuſing is 
neglecting to pay the tithes of ſuch peaſe er 
to the plaintiff, and the tithes; appropriated of the 


ſaid pariſh' being veſted in the defendant Frances 


IVilkes, then the wife, and now the widow, of Rich- 
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i reverſion in fee to the defendant Charles Hitch, 
| Bill Micheelmns and his heirs; the plaintiff in Micbaelmas Term, 
Term, 1756. 1756, exhibited his bill in the court of Chancery 
againſt the defendants, and the ſaid Richard Wilkes, 
Rating the ſeveral matters aforeſaid, and inſiſting 
that by the gathering beans and peaſe by the hand, 
ſo cultivated as aforeſaid, the plaintiff as the vicar, 
by virtue of ſuch endowment, became intitled to the 
tithe thereof, and that no tithe ought to be paid for 
the ſame to the impropriator, nor ought beans and 
peaſe ſo cultivated and gathered by. the hand, 
by. plucking from the ſtalk when green, to be 
conſidered as part of the tithe ſo appropriated, and 
therefore prayed that the defendants might an- 
ſwer the premiſes, and that the defendants Bennet and 
Jahnſon might account with the plaintiff, and make 
him ſatisfaction for ſaid tithe of beans and peaſe 
ſo gathered as aforeſaid, ſince the ſaid plaintiff was 
collated and inducted into the ſaid vicarage, and 
that the plaintiff's right as vicar, to the tithe of ſuch 
beans and peaſe, might be eſtabliſhed. for the benefit 


of the plaintiff, and the viel of the ſaid . for 
the time . 
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Anſwer of the 1e this bill, kia was \ afiarmards 9 5 5 the 

3 + Andante put in their ſeveral anſwers, and the de- 
| | fendants Bennet and Fohnſon, the farmers, admitted 

their being in poſſeſſion of lands in the pariſh, And 
that in 1756 Bennet planted and ſowed thirteen acres 
of the ſaid lands, and Fehnſon five acres, with 
peaſe and beans, part whereof were of the kind 
generally uſed for the food of man, and were moſtly 
ſo uſed in an open field in the parifh, and that in 
| June, July, and Auguſt, they gathered a great part 
r - thereof by the hand, by plucking them off the ſtalk 
| 15 f | whilſt green, and fold them about the ſtreets of the 
| hh LL: pariſh, and in the ſireets of London, by the peck, or 
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in ſmaller quantities, and in ſacks at market, and 
what were not ſo plucked, were left to ripen, and 


gathered into barns, and after ward threſhed and 


j 


given to the hogs ; and ſay they plowed the ground, 

and did not dig the ſame with ſpades, except under 
or near the hedges, and that they paid tithes for the 
ſame to the agents of the defendants Wiltes and his 


wife, and admit that the plaintiff demanded of them 


the tithe, which they. refuſed to pay. 


The 3 Wilkes and Fe 1 in their 
anſwer, ſet out their title, for the life of the ſaid 
Frances, to the tithes appropriated in the ſaid pariſh ; 
and the ſaid Charles Hitch, in his anſwer, ſets out his 
title to the reverſion in fee of the ſame, and admits 
that Bennet and Fohnſon, in 1756, planted: and ſowed 
ſeveral acres of peaſe and beans in the ſaid pariſh, 
and cultivated the ſame by the plough, as wheat and 
other grain is cultivated, and not with the ſpade in 


a garden-like manner; and that ſome or part thereof 
was gathered into barns as other grain, and other 
part thereof plucked green from the ſtalk; and in- 
ſiſted that ſuch peaſe and beans, whether the ſame 
were then ripe, gathered into barns, or pluckt by 


the hand from the ſtalk whilſt green, and ſold for 
man's food, were to be conſidered as great tithes, 
and belonging to the impropriator, and not as ſmall 


tithes, and belonging to the vicar ; and that though 
the beans and peaſe in queſtion might be of ſuch. 
ſort as are moſtly gathered green for the food of 
man, and planted and ſowed, and ſold by the de- 


fendants Bennet and Fohnſon for that purpoſe, yet they 
inſiſted, that as the ſame was cultivated by the 
plough, and ſowed and gathered in the common 


titheable fields within the pariſh, that the tithes. 


thereof were great tithes, and, as ſuch, belonged, to 
e 8 FRO the 


594 
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Plaintiff's wit- 
nelles . 
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* 


the impropriator, and that the quality of the ſaid 


peaſe and beans, and the manner of gathering them, 
did in no reſpect alter the property of the tithes; 
and that the exception in the above endowment, 


could not be confined to the tithes of ſuch corn 


and grain, as when ripe was reaped or mowed, but 
extended to all corn and grain whatſoever, uncul- 
tivated by the plough i in the fields, and not by the 
ſpade, whether ſuffered to ripen or not; and that 
the beans and peaſe ſo cultivated, and gathered 


| whilſt green by the hand, and fold at market, as well 


as thoſe gathered into barns when Tipe, _ to 
pay tithes to the A ff | 

To which anſwers the plaintif replied,” and the 
hows being at iſſue, ſeveral n were examined 
on both 1 1 | 5 


Most of the plaintiff's witneſſes prove that ſuch 
peaſe and beans as are uſed for the food of man, have 
been cultivated in fields and grounds of the pariſh 
of Eaſtham, only for thirty years, or thereabouts at 
the utmoſt, and have been cultivated and gathered 
green off the ſtem, as uſually done in a garden (ſave 
only that in the field the plough hath been gene- 
rally uſed, and in the garden the ſpade) and in rows, 
but in a different manner from thoſe planted and 
ſowed in fields, in the common courſe of huſbandry 
for provenngrs and not andy cope J food. 


The Reverend Mr. Keightey, the vicar of Low 
Layton, a neighbouring pariſh to Eaſtham, proved 
that ſince he had been vicar there, which was five 
years, he had been paid tithes for peaſe and beans, as 
before deſcribed to have grown, and been raiſed in 
the open fields, and 1 his two immediate pre- 


deceſſors 


- 


2 op oo A 


ſuch 

have 

ariſh 
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Lou 
vroved 
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ans, as 
ſed in 


te pre- 


ceſlors | 
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deceſſors for eight years back received the ſaid tithe, 
and that Stephen Mood, who was pariſh clerk, when 
the witneſs came there, had collected the ſame; 
amongſt other vicarial tithes, for W yon before. 


The Reverend Mr. Hugh that ſays the fame 
with reſpe& to the pariſh of Weftham, of which he 


is vicar, and moreover, that he commenced a ſuit 
in the High Court of Chancery, againſt the impropri= 
ator and others of the ſaid pariſh (which adjoins 
to that of Zaftham) for ſuch tithes, and that in 
1753, the then Lord Chancellor decreed in his fa- 
vour, fince which he hath received the tithes of peaſe 


and beans, under the before deſcription, without any 
interruption. 


Thomas Wile, who was a farmer i in | then about 
twenty years ago, and Thomas Howard about eight years 
apo, ſay, they never paid any tithes for peaſe- grown 
and gathered green for man's food, either to the im- 
propriator or vicar 3 and that they paid their tithes 


in kind, after cut and ſevered from the ground, to 


the impropriator, of wheat, barley, oats, rye, peaſe, 


and beans, when left to ripen, 


| Thomas Lovett, aged ſixty-lix, ſaith, he hath lived 
in the pariſh from his youth, and that Mr. Deborge, 
and Mr, Vade, preceding vicars, claimed theſe tithes, 
and ſome paid, amd others not; and ſaith, that for- 


merly the tithes of the pariſh were taken in kind, till 


about fourteen or fifteen years ſince. Defendant Millet 
came to a compoſition with the farmers, to take three 


ſhillings and ſix-pence an acre for all their lands, 


and to indemnify them from all demands of any 
other perſons, and that before the compoſition, no 
tithes were taken in general for green peaſe and 
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beans for man's food; but ſince the culture thereof, | 
hath very much ere. 


8 


None of the witneſſes for the defendants ſwear 
poſitively to the payment of tithes of peas and beans 
gathered green for the food of man, except Natha- 
niel Bayes and Ellet Cater, the former of whom car- 
ries the payment back ſeventeen or eighteen years; 
and Ellet Cater ſwears, that for twenty years, then 
laſt, and upwards, he was employed by Heigham 


Bendiſb, the ſon of the then impropriator of the pariſh, 


to collect the great tithes of the ſaid pariſh, and 
that he took of the inhabitants three ſhillings and 


and ſix- pence an acre for the tithe of peas and beans, 
when gathered green for the food of man. But this 


is not true, for Mrs. Audery Bendiſb, who this wit- 
neſs ſwears was impropriatrix for her life, had not 
been then dead eighteen years before that time, as 
appears by the. regiſter, .and of conſequence, twenty 
years ago, ſhe herſelf muſt have received tithes of 
peas and beans gathered green, if any ſuch tithes 
were then paid either in kind, or by compoſition, 
and not this witneſs, who never pretended to be 


employed by her for that purpoſe, 


A great 3 of witneſſes were examined by 
the defendants, to prove that in ſeveral pariſhes the 
tithes of peas and beans,” gathered green, were. paid 
to the impropriator, and not to the vicars; but it 
is preſumed, the incapacity of the vicars to aſſert 
their rights, or their having no endowments to ſup- 
port their claims, are the principal reaſons thereof. 


This onnls coming on to be heard on the 22d 
and 23d days of February, 1760, before the Right 
Honourable, the Lord N of the Great Seal of 
2 Fg A | | Gi eas 


2 10 
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of, Great Britain, his lordſhip on the roth day of No- 10th Nevenber, 


vewber, 1760, by his decree, was pleaſed to diſmiſs 3 of 


the WH of the plaintiff without coſts, 


year | | 5 TI 
eans — 
tha- * 3 
. Joſeph Smith, Clerk, Vicar of the 
ars; Pariſh and Pariſh Church of 3 5 
then St. Mary Magdalen, in Eaſt- { Plaintiff F 
54 ban, in the County of Eſeer, 5 
riſh, | ; 
and Thomas Bennet, and William John-\ 
; and ſon, Occupiers of Lands within 
my the ſaid Paziſh, and Frances 
RAS Wilkes, Widow of Dr. Richard N - 
= Wilkes, lately. deceaſed, and NNE 
35 Charles Hitch, Eſq; Impropri-- 
vent ator of the ſaid Rectory of the! 
bes of ſaid Pariſh of Eal ban, „„ 
ys The defendant s caſe, as flared by 1550 orun W 

8 extracted from the printed caſes of appeal, deli- 
5 be vered to the Lords, counſel, and parties concern 

ed, previous to the hearing, with the manuſcript 

be judgments of the Houſe endor ſed thereon. 
es the H AT in the year I 309, the abbot and con- th Ari, 74% 
e paid vent of Stratford Langthorn, in the county of ee ee ie 
but it Eſer, having complained to Ralph de Baldoch, then ment of appro- 
> aſlert Lord Biſhop of London, of their great loſſes by inun- e 
to ſup- dations of their lands, and other diſtreſſes, the ſaid 


ereof. Lord Biſhop, by an inſtrument of appropriation, 
. bearing date the gth day of April, in the ſaid year 
he 22d 1309, after obſerving, that the revenues of the ſaid. 
e Right Bi monaſtery were greatly reduced by the accidents, and 
Seal of lf other means mentioned in the ſaid inſtrument, did, 
Great OS K k p Is | 3 
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Michazlmas Term, 1 Geo. II. 
for the relief of their diſtreſſes, by the advice 11 


with the conſent of his chapter, and by virtue of his 


pontifical authority, give, grant, and appropriate, 
to the ſaid abbot and convent, the pariſh church 
of Eaftham, to the uſe of the monaſtery for ever, 
ſaving thereout a convenient portion for the, ſupport 
of a perpetual vicar in the ſame church : and there- 
fore he ordained, that the vicar ſhould have a man- 
fion-houſe, and ſhould have and take the tithes of 
gardens and curtilages, and all ſorts of tithes, præter 
decimas garbarum & fant molendini ad ventum, and that 
he ſhould have all oblations, legacies, mortuaries, 
and alterage ; and that he alſo ſhould receive from 


the abbot and convent five marks ſterling yearly, de 


predia decimis garbarum, in augmentation of his 
aforeſaid portion, reſerving the collation to the vi- 
carage to the Biſhop-and his ſucceſſors ; which in- 
ſtrument of endowment is to the following effect: 


4 Ralph, &c. To the religious men, the abbot 
and convent of Stratford, greeting : To ſalute you 
hereby, we hold not only propagating the ſacred re- 
ligion to be an act of piety, and acceptable to God, 
but alſo the maintaining it by all poſſible means, 
Conſidering that you and your monaſtery have often 
been deſtroyed, by evident and frequent inundations 
of water, and the fruits and cattle of your lands, 
meadows, and paſtures, have thereby periſhed ; and 
alſo'the charge, by the concourſe of people flocking 
to you and your houſe for hoſpitality ; beſides 
contributions, and other many and unuſual burthens, 
you are become depreſſed with ſo much poverty, 


that, without great aſſiſtance, the incurred expences 
cannot be reimburſed, nor you properly. ſupplied 


with the neceſſaries of life, from the revenues of 
your monaſtery, for the preſervation of religion. 


We, deſirous of — your neceflities by all the 
means 


nd 
his 
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ch 
ver, 
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nan- 
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means in our power, on this oecaſion, do give 
and grant the pariſh of Eaſtham, in our dioceſe, 
and contiguous to your monaſtery, whoſe true pa- 


trons you are, and to which you have preſented di- 


vers rectors in the very laſt vacancies, towards the re- 


lief of the ſaid burthen and diſburſements, to the 


ſupport of your religion, and increaſe of good works, 


and all its appurtenances, in the exerciſe of due di- 


ligence; and we do appropriate the ſame to your own 
uſe, by the advice and aſſent of the chapter of our 
church, and by virtue of pontifical authority, in te- 
nor of theſe preſents, out of charity, to hold for 
ever, reſerving thereout a rateable portion towards 
the maintainance of a vicar for ever, to officiate i in 
the ſame church, which we have thought ropes thus 
to ordain and incumber. | 


Fir, We order, that . vicar for the time be- 
ing have an houſe, as they were uſed to have in 
former times, and that ſuch vicar have and receive 
tithes of gardens and curtilages, and all forts of tithes, 
except tithes of grain, of hay, and of wind-mills, Item, 
That they have all manner of offerings, revenues, and 
legacies whatſoever, left to the ſaid church, or in reſpect 
thereof, and all other things brought with the bodies of the 
dfunf, which of right or by cuſtom belong to the 
church, and all other matters that are acknowledged to 


appertain to the altar; and we moreover direct, that 
the ſame vicar ſhall yearly have and receive, from the 


abet and convent, on the feaſts of Szint Michael and 


Zaſter, by equal portions, five marks of lawful fleriing . 


money, from the ſaid tithes of grain, to be duly paid 
by you to him, in augmentation of the portion afore- 


ſaid; but the vicarage we have reſerved to ourſelves, , 


and our ſucceſfors, biſhops of London, and decreed 


and ordained the collation, as often as the ſaid 
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hack ſhall become vacant, to belong to the chapter, | 


during the vacancy of the ſee of London, ſaving to 
ourſelves, and our ſucceſſors, in the ſame pariſh 
church, lawful epiſcopal juriſdiction, and all other 
rights, due to us as well as to others by law or 
cuſtom, and reſerving upon all occaſions the dignity 


of our cathedral church, 


* he ſaid vicar is to bear all common burthens, 
except the repair or rebuilding of the church; 
but the abbot and his ſucceſſors, who ſhall be as rec- 
tors for the time of the alonefaid pariſh church 
of Eaſtham, ſhall, in the name of the ſaid church, 
pay canonical obedience, reſpect, and honour to us, 
and to our ſucceſſors and other ordinaries, as rectors 
of the churches within our dioceſes. In teſtimony 


whereof, to this written indenture tripartite, ſeals 


are affixed, viz. our ſea] to the part remaining with 
the ſaid abbot and convent, the ſeal uſed by the ſaid 
abbot and convent to the part remaining with us, 
and our ſeal as well as that of the ſaid religious men, 
to that part remaining with the Chapher, Dated at 
London, gth April, A. D. 130g.” | 


| Copy of_ the original. 
| Appropriatio E cle ys de Eafth am. 


«© RANDOLPHUS, &c. . viris abbati 

& conventui monaſterii de Stratford, ſalutem: In vni 
ſalutare pium, et Deo gratum ęſtimamus, nedum ſacran 
religionem plantare verum et plantatam modis omnibus con- 
fovere ; attendentes quod vos vefirumg; mongſterium mani- 
nifeſtis & crebris aquarum inundationibus per quas terra- 
rum pratorum et paſcuorum veſirorum fructus ac animalia 
velira freguenter perierunt; ac etiam onere, ad vit 
domumꝗ; vgſtram, ſub hoſpitalitatis colore, confluentium, 
nes non eit contributionibus, ac aliis variis plus ſolito gra- 
ä vaminibui 


ter, 
to 
iſh 


her 


ati 
1 vero 
acran 
con- 
mani- 
terra- 
;malia 
1d vis 
itinmMy 
g gr du 
nibus, 


Mic baelmas Term, 1 Geo, III. 
vaminibus, tanta deprimi indigentid, quod fine mags 
fu uffragio, nequeunt illatg diſpendia reperart,. nec vobis de 


nonaſterii veſtri proventibus, pro religionis conſervatione, 


vite neceſſaria, prom convenit miniftrari,— Nos veftris 
neceſſitatibus- curd, qud poſſumus, in hac parte ſubvenire 
volentes, ' ecclefiam parochialem de Eaſtham no/ire dio- 


ceſis, veſtro vicinam monaflerio, cujus veri ęſtis patroni, 


ad quam druer ſos rectores, in ultimis ipſis vacationibus, 


preſentaſtis, in dictorum onerum et gravaminum releva- 
tionem; ad vęſiræ religionis ſuſtentationem, et operum 

meritoriorum augmentationem, ac omnibus ſuis pertinenti- 
bus perhabito tractatu diligenti, qui in hac parte requi- 
ritur, de confilio et afſenſu capituli noſir@ ecchſie vobis 


dnamus, concedimus, & authoritate pontificali, tenore 
preſentium, caritatis intuitu; appropriamus in Eur 


proprios, in per petuum poſſidendum; ſalvd inde congrud- 


portione ad ſuſtentationem perpetui vicarii, in tadem ec- 
cleſd miniſtraturi, quam fic ordinare duximus et taxare. 


Imprimis, videlicet, ordinamus, quod vicarius, qui pro 


tempore erit, ibidem manſum habeat, quem cæteri vicarii, 


ultimis retroactis temporibus, habere conſueverunt. Et 


quod idem vicarius habeat, et percipiat decimas hortorum, 
et curtilageorum et omnimodas decimas, præter de- 
cimas garbarum, fœnĩ et molendini ad ventum. Item, 
quad habeat omnimodas. oblationis, obventiones, et 


legata quæcumq; ipſi eccleſiz, vel ejus intuitu, 


relicta ac cætera, quæ cum corporibus mortuorum 
delata, de jure, vel conſuetudine, debeantur ecclſia, ac 


omnia alia, quæ ad alteragium noſcuntur pertinere. 


Et prater hoc ordinamus, quod idem vicarius, ſingulis 


annis, habeat et percipiat a vobis abbate et conventu, 


in feſtis Sancti Michaelis, et Paſchz, per æquales por- 
tiones, quing; marcas legalium ſterlingorum, de præ- 
dictis decimis garbarum, fb per vos debit? exſolvendum, 
in augmentatione portionis ſupra dictæ. uam vero 
vicariam, ad en ſucceſſorum que 'neftrorum epiſco- 
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5 por um Landivepfiums et capituli noſiri, ſede vacante 


Londinenſe, collationem ; guotiens vacauerit, reſervamuz 


et pertinendam fore decrevimus, et ordinamus. Salvis 
nobis, et ſucceſſaribus noftris, in eadem eccleſia parochiali, 
lege juriſdictione et dioceſand ; ac omnibus aliis juribus, 
tam nobis quam ceteris de jure debitis, vel conſuetis, et 
ſalvd in omnibus dignitate ecclefie nofire cathedralis, 
Dictus vero vicarius omnia onera ordinaria præter 
cancelli refectionem aut re- ædiſcationem, ſuſtinebit. 
Abbas autem, et ejus ſucceſſores, qui pro tempore erint, 
tanguam reclores ſupradictæ ecleſie parochialis de Eaſt- 
ham, nomine ipſius eccleſiz, nobis naſtriſguz ſucegſſoribus, 
et aliis ordinariis ſicut ecclefiarum.reftores 3 dioceſis, 
canonicam exhibebunt obedientiam, reuerentiam, et hono- 
rem. In cujus rei teſtimonium huic ſcripto tripartito 


indentato, videlicet parti, penes predictos abbatem & con- 


ventum, remanenti, ſigillum naſtrum, parti vero, penes 
nos remanenti, figillum, gue utuntur dicti abbas et con- 
ventus, et parti, penes capitulum remanenti, figillum 


tam noſirum, quam dictorum religioſorum, ſunt appenſa. 


Datum Londoni, nonis Aprilis, Anna Tow mille- 
ſimo b A nono,” 


That by « one of the Rat 10 the diflolution of 
monaſteries made in the reign of Henry the Eighth, 
the poſſeſſion of the abbot and conyent of Stratford, 
and amongſt other things the rectory of the pariſh 


and the pariſh chureb of e were _ in the 
n 0 þ 


Thad ha cara 2 the 10th of May, x Henry VIII. 


che king under his great ſeal granted to Richard Breme, 


and his heirs, all that his manor of - Za/tham, and all 


his rectory and church of Eaftham with their appur- 
tenances lying in the county of Efex, and granted, 
that the ſaid Richard Breme and his heirs ſhould hold 
path, and 


the late abbot of Stratford, in right of the monaſtery, = 
held the ſame before the diſſolution z under which 


high court of Chancery, ſtating that the defendants 1756 bill in 


that he, as e was intitled to the tithes there- - 


Michaelmas Term, 1 Geo. III. - yo; 
and enjoy the ſame in as full and ample manner as | 


grant and ſeveral meſne conveyances the late defen- 

dant, the ſaid Dr, Wilfes, now deceaſed, and the 

defendant Frances his now widow, and the defendant 

Charles Hitch were, and the ſaid defendants Frances 

Wilkes and Charles Hitch now are, intitled to the FP. 
ſaid N N 0 1 a 


* 


In Sorin 27000 the plaintiff was ſa to oithe Fil el 7 — 
yicarage of the ſaid pariſh church of Eaftham, and we vicarage 1 
was duly inſtituted, and became intitled to the un of 1 1 bo 
tithes within the ſaid pariſh and other emoluments * 
with which the vicarage was endowed by ws above 


inſtrument of eee k 


The plaintiff in November 1756 filed his bill ! in the In Nevenbe 
Chancery brought 

Bennet and Fohnſon occupied and enjoyed ſeveral lands, by plaintiie 
and two meſſuages, and ſeveral parcels of land in the 
ſaid pariſh of Eaſtbam, and in the year 1756 planted 
and ſowed, i in ſeveral parcels of ſuch land, ſevera 
quantities of beans and peaſe, and that great or con- 
ſiderable part thereof, they from time to time, 
about the months of July and Auguſt 1756, gathered, 
or cauſed to be gathered by the hand in the field by 
plucking them from the ſtalk whilſt they were green, 
and ſent the ſame to ſeyeral markets, and there ſold | 1 
and diſpoſed of the ſame; and that the beans or peaſe 1 
ſo ſowed or planted, or ſome part thereof, was or were 
ef ſuch ſort or kind as are always or for the moſt 
part gathered green for the food of man, and that all 5 
or great part thereof were planted, gathered, and 
ſold by the defendants for that purpoſe; and inſiſted, 
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| of, and prayed an account and Titisfation for the 


ſame. | 4 
| Anſwer of the The defendants put in their anſwers, and the de- ; 
b defendants | te 

Bennet and Fobn. fendant Bennet ſaid, that in the year 1756, he ſowed Fr 
Jon. thirteen acres or thereabouts with peaſe and beans in g 

the open fields in the ſaid pariſh, and believed that in F 

June, July, and Augufl, 1756, he gathered ten acres 1 

and an half, or thereabouts, of the ſame by the 4 

hand in the field, by plucking them from the ſtalk 3 

w wilſt they were green, and ſold them in a cart by 
Tg . al 
ä retail, by the peck and ſmaller quantities, in and about 4 
the pariſh of Ea/tham and in the ſtreets of London, 


and the remainder of ſuch peaſe and beans were ga- 
thered into a barn and threſhed ; and the defendant 3 
Fobnſon ſaid he ſowed five acres of beans and peaſe, 


in the open fields in the ſaid pariſh, and believes he f 
| gathered ſome part thereof by the hand, by plucking th 
them from the ſtalk whilſt green, and ſold a ſmall 15 
part thereof at Eaſtham, and 'other parts in London W 
ftreets, and at market, and gathered and threſhed the by 
remainder in the barn; and both defendants ſaid, that 
all their ground in the ſaid pariſh, ſowed with peaſe 
and beans in 1756, was, as they believed, plowed = 
for that purpoſe, and no part thereof was. dug with B 
the ſpade, except under or near the hedges, where an 
the ſame could not be plowed, or in ſuch places pa 
as were too wet to be plowed; and both the de- fre 
fendants ſaid, that the tithes of all beans and peaſe, to 
whether gathered green or otherwiſe, having been al- w: 
ways paid to the rector and eſteemed to belong to him, ha 
they had therefore compounded, and 'particularly in an 


the year 1756, with the ſaid Dr. Wilkes and his 
wife, as ſhe is the impropriatrix of the rectory, and 
hoped they ſhould not be again compelled to account *s 
with the plaintiff, as vicar, for thoſe tithes, and ſub- | 


mitted the right to the judgment of the court. 
| : | The 


' Michaelmas Term, 1 Geo. III. 
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The ſaid Dr, Wilies, and the defendant, Prances The defendants 


their anſwers, inſiſted on their rights as impropriators 
to the ſaid rectory, viz. the defendant. Frances in- 
ſiſted on her right thereto during her life; and the 
defendant Hitch to the reverſion and inheritance 
therein after the death of the ſaid Frances; and they 
alſo inſiſted, by their anſwer, that all beans and peaſe, 
whether gathered green or otherwiſe, belong to the 


lay-impropriator of this pariſh, and not to the vicar, 


and that the ſame have always been paid accordingly, 
and the ſaid Dr. Wiltes and his wife admitted, that 


| they had compounded with the defendant Bennet, 
and that they had accepted from him two pounds five 


ſhillings and fix-pence, in lieu of the tithes for beans 
and peaſe, which he ſet or ſowed in the ſaid pariſh, 
in the year 1756, and that they had compounded in 
the ſame manner with the defendant Fohnſon for the 
ſame, at/the ſum of ſeventeen ſhillings and fix-pence, 


which is after the rate of three ſhillings and ſix· pence 


by the acre, 


Witneſſes were examined on both ſides and the 
witneſſes for the plaintiff proved, that the defendants 
Bennet and Jobnſen, in the ſummer of 1756, had peaſe 


and beans which grew on their lands and fields in the 


pariſh of Eaſtbam, which they gathered and plucked 


Les and 


| his then wife, and the ſaid defendant Charles Hitch by N. anſwers. 


1 


Witneſſes were 
examined for 
the plaintiffs 
and defendants, 


from the ſtem green, and ſold by the peck or buſhel 


to be eat green for the food of families, but there 
was no evidence in the cauſe, that the vicars of Za/f?- 


ham had been uſed to take the tithes of ſuch beans 


and peaſe. 


The cauſe came on to be heard on the 22d and 23d 
days of February 1760, before the right honourable 


ember 1760, 
the 


22d and 23d 

days of February 
1760 cauſe | 
heard 10th No- 
order on hearing. 
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Coach horſes 
liable to pay 
tithe of — 
ment. 
Burn's Ecclef, 
aw, 433 · 


Edit. * 


Trinity Term 2 Geo. III. 


the Lord * Keeper of the great ſeal, when his lord. 
ſhip took time to give his opinion. The cauſe ſtand- 
ing in the paper for judgment, his lordſhip was 
pleaſed to order and decree that the ſaid bill ſhould 


ſtand diſmiſſed without cots. 


8 C . 


— 2 Geo. In. 
| A. PD. 1762. 


In the Exchequer. 


Sir T, lens Parker, Lord Chief Baron. 
Sir Sidney Stafford Smythe. 

Sir Richard Adams. 

Sir Henry Gould. 


Sir Charles Pratt, A ttorney General. 

The Honourable Charles Yorke, Solicitor Ge- 
neral. | | 

Sir William Moreton, Ra of London. 


7. borp againſt Bendlowes.. 


Tone. as rector of Heughton i in the 6 of 

Durham, filed his bill againſt Bendlowes (amongſt 
other things) for the tithe agiſtment of his coach 
horſes, ſuggeſting that the horſes were not kept for 


pleaſure only, but that the defendant made a profit 


of them, by employing them to fetch his coals at 


* 3 


0 as £ * 22 


* Sir Robert Henly, See © Nomenclature of Weſtminfter-Hall,” fobs 
joined to the Biographical Hiſtory of Sir uu Blackſtone,  oftavo 


ten 


Trinity Term, 2 Geo. II. 


ten miles diltance out of the pariſh, ! in | loading 
manure, bricks and wood from the pariſh of Houghton 


to the defendant's lands in the pariſh of Darlington, 


which is the next adjoining pariſh z which fact Was 
proved | in the cauſe, 


The FP Ve a by his anſwer, inſiſted, that the 
horſes were kept for his coach; and for pleaſure only, 


and were not liable to pay any tithe for agiſtmient as 
barren and unprofitable cattle. 


The court were unanimouſly of opinion, that 


coach horſes were liable to pay tithe of agiſtment, 


and decreed the defendant to. account for the ſame, 
and to pay the net his coſts, 


Michaelmas 
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The mere non 
payment of 
tithes, though 
for time imme- 
morial, is not 
an exemption 
from payment of 
them, without 
ſetting out and 
eſtabliſhing ſuch 
an exemption - 
to have ari- 
Nen from the 
Jands having 
been parcel of 
one of the great- 


er abbies, 


3 Burn's EMleſ, 
Law, 397+ 


 Michaelmas Term, 3 Geo. III. 
November 18, A. D. 1762. 


| In the Exchequer, = 


Sir 7. bomas Sas Lord Chief Baron. 
Sir Sidney Stafford Smythe. 
Sir Richard Adams. 

George Perrott, 


The Honourable Charles l. dunner Ge- 
neral, 


Sir Fletcher Nerton, Solicitor General. 
Sir William Moreton, Recorder of London. | 


Breary againſt Manby. W 
R. Beary, rector of Mi ddleton, upon the 


Woulds in Yorkſhire, brought his bill againſt 


Mr. Manby, one of his pariſhioners, for great and 
ſmall tithes, ariſing from the defendant's lands. 


The defendant, by his anſwer, inſiſted, that part 


of his farm had, time out of mind, been exempt from 


payment of tithes of any kind, or any modus, or 
compenſation in lieu thereof, and by his witneſſes 
proved, that no tithe, modus, or compenſation, had, 


within the memory of man, been paid for ſuch part 


of his farm. 


The court, at the hearing of the cauſe, was clear - 
ly of opinion, that the mere non payment of tithes, 
though for time immemorial, would not be an ex- 
emption from payment of them, without ſ=tting out 
and eſtabliſhing ſuch exemption to have ariſen from 

N | : the 


— 


Sin 
Be 


Th 


ee Term, 3 Geo. III. "#2 


the lands having been parcel of one of the greater 
abbies ; and therefore decreed the defendant to AC- 
count for the tithes of that part of his eſtate, for 
which he claimed the ſaid exxmgeion, 855 | 


| December 6, A. D. 1762, 


In the Houſe of Lords. 
Sims, Vicar of Eaſtham i in Ele, Anil 


Bennet and Jobnſon, occupiers of] 
hace within the ſaid pariſh, | 
and, Wilkes and Hitch, im- Reſpondents, 
propriators of the rectory of | 
the ſaid pariſh, ' — 


The coſe both of the appellant, Tz of the 222 
| as reported by Dr. Bura. | | 


M R. Sims re to the Houſe of Lords, ſet- 3 Buro's Ecelef. 
ting forth the following reaſons : : 3 e 


— 
9 


A 


— 
r 


Firſt, It is admitted by the reſpondents, that if 
the tithe of beans and peaſe, cultivated in a garden- 
like manner, and gathered by hand whilſt green, is a 
ſmall tithe, the ſame is not included in the excep- 
tion out of the vicar's endowment; many argu- 
ments may be offered to prove it ſuch; the quali- 

ty of all tithes is to be determined at the time of the 
ſeverance, when the right accrues; the ſame thing 
which produces a great tithe in one ſtate and mode 
of culture, produces a ſmall tithe in another ; if 
clover is cut for hay, it is confidered as a great 
tithe, when ſuffered to grow for ſeed, it is conſidered 
as a ſmall tithe : this is alſo the caſe of trees; when 
cut green, they are referred to the claſs of ſmall tithes, | 

| when 
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MichaeImas Term, 3 Geo. III. 
when matured and dried before cut, they are referred 
to the claſs of our tithes. | 


The tithe in queſtion is eerily not a tithe of 


corn or grain, and it bears two marks of ſmall tithe; 


the one that it is in the nature of a garden tithe, 
being diſtinguiſhed out of the deſcription, not by 


difference of culture, but merely by the locality of 


ſetting beans and peaſe in the fields; the daher, that 
it is a new and modern culture. 

8 Suppoſing the tithe in queſtion to be 2 
great tithe, till the vicar was intended to be endow- 


ed with it, becauſe it is not included in hisexception 


out of his endowment ; peaſe and beans plucked by 
the hand, whilſt green, from the ſtem, however 


_ cultivated or wherever planted, can never be tithed 
under the deſcription of decima yarbarum ; Spelman, 


in bis gloſſary, interprets garba to be faſciculus either 
of fruits or wood; Du Freſue calls it ſpicarum 
n; 5 and Matthew of NV. minfter ſays framenti 


manipulus, quem patriæ lingua dicimus ſheaf, gallice vero 


garbam; but the tithe in queſtion cannot fall under 
the meaning. of the word garba, being ſet out and 
taken by a meaſure totally different. 


Tah, It doth not ſeem an obje&ion of weight 
to the appellant > demands, that if tithes are paid to 
the vicar for peaſe and beans gathered green, another 
tithe will be claimed by the rector, when the ſtalks 
ripen and are cut down, by which means a double 
tithe is ſaid to be payable for the ſame thing; this 


will appear otherwiſe, when the matter is conſidered, 


not in the light of paying two tithes for one thing, 
but of dividing the ſame tithe between two different 


owners, according to the grant of appropriation ; - 


the 


the \ 
there 
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' Michaelmas Term, 3 Geo. Ill. 
che vicar will have his tithe of what, is aQually ga- 


thered green, and the rector of what i is sleft, after it 
ſhall be cut down, 


7 


 Fairthh, it is „ 00 to be an objection of as 


little weight as the objeRion juſt anſwered, namely, 
that in conſequence of the appellant” s reaſoning, 
the former will have it in his power to determine the 


property of tithes between rector and vicar, from the 


manner or place of culture, or time of gathering; 


but this is a contingency, which attends this ſort of 
right ; the occupier being allowed by law to cultivate 


his lands, as he and the landlord ſhall think proper; 


which makes tithes in their own nature a fluctuating 
and uncertain inheritance. 

* the other hand the . os the decree 
will be affirmed for theſe (amongſt 8 DR 


Firſt, 13 a vicar cannot claim tithes of any 
kind but by endowment, or by uſage (which is only 
evidence of an endowment) : : in this caſe there is no 


evidence. of uſage; and therefore if the vicar is not 


intitled to the tithes in queſtion under the endow- 
ment, he is not intitled at all; but 


Secondly, by the endowment the tithes in queſtion 
are excepted out of the grant to the vicar; for the 
words decimæ garbarum, in the exception, have been 


always conſidered as technical terms, appropriated to 


and deſcriptive of great tithes, and to diſtinguiſh 
them from ſmall tithes; and garba in its ſignification 
comprehends peaſe and beans growing in fields, as 


$13 
_ Garba defined. 


well as other forts of corn and grain growing 3 


keldsz ſo that peaſe and beans are in their own na- 
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ture a great tithe, and excepted out 8 = vicar's 
endowment-in this caſe, under the name of garba. 


| Thirdly, As to the objection, that in the preſent 
caſe, the peaſe and beans being plucked green, and 5 
ſold for the food of man, they are applied to the ſame 7 
utſe as beans and peaſe growing in gardens, which 
See ante, 395, area ſmall tithe; and that this tithe ought to take 


Rs its denomination from the uſe the thing titheable is 1 
. „ applied to, and is therefore a ſmall or vicarial tithe, | 
4 and not within the meaning of decimæ garbarum; it 0 
A is anſwered, that all the caſes taken together, ſerve 
i to prove, that the law denominates and adjudges 
1 tithes to be great or ſmall, according to the nature 
1 of the thing, and not from the mode of cultivation, 
* or uſe to which the thing is applied; and therefore 
5 in this caſe the application of the peaſe and beans in 
4 _ queſtion for the food of man, they not being nor 
4 falling under the denomination of tithes of gardens, 1 
4 technically called decimæ hortorum ought not to con- miſſi 
* vert the Wan in n into en ne and 
3 | : great 
5 Decree affirmed, Add aſter: a Full hearing Divider 6and 7, 1965 to r 
3 | | .the lords affirmed the decree, | orde! 
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Ina the 2 of Lords: 


LY 


4 TEES) 


web Sims, Clerk, 5 — are, 6 
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Thomas Bennet, Wi 2 am Polſon, ET eee 


Frances Wi 165 widow,” and haben, 
Charles Hitch, 2 


i + a 
— — — 
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The oppellant* s my as abba} Fe the 2 4 FE. „ | 
of it, on his own pleadings, extractid from the 
printed caſes of appeal, delivered to the Lords and 


counſel, with the mauuſeript Judgments ef. the Se x 
Houſe ae thereon.” wy \ 


HAT the elles en appreteniting | | 
| himſelf aggrieved by the ſaid decree of diſo | 
miſſion of his Lordſhip, hath brought his petitioni 
and appeal therefrom to your Lordſhips, and wit 
| great ſubmiſſion hopes your Lordſhips will be pleaſed = 4 x 
62, to reverſe the ſaid. decree, and make ſuch” further 
order in the premiſſes as the nature of the cafe will 
admit, and to your Lordſhips ſhall Weng n 
among others) for che dolle fr Y date LY 
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Fir, It is admitted by the W that if the 
tithe of peaſe and beans, cultivated in a garden- - 
like manner, and gathered by the hand whilſt Ken, 
is a ſmall tithe, the ſame is not included in the * ex- 
ception out of the vicar's endowment; 5 many argu- 
ments may be offered to prove it ſuch. The quality 
of all tithes is to be determined at the time of ſever- 
ance, when the right accrues, the fame thing. which 
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produces a great tithe in one Rate, and mode of 
culture, produces a ſmall tithe in another.' If clover 


| 
[ 
' 


will be claimed by the rector when the ſtalks ripen 
an are eut down, by which means a double tithe is 
Avid will be PN ler the ſame thing: this will ap- 


pear 


* —— 
— 
— 


is cut for hay, it is conſidered as a great tithe; th 
when ſuffered to grow for ſeed, it is conſidered as a diy 
| ſmall tithe. This is alſo the caſe of tares : when cut n 
| green, they are referred to the latter claſs; when ma- wil 
tured and dried before cut, they are referred to the ane 
| former. The tithe in queſtion” is certainly not 2 do 
tithe of corn ar grain, and it bears two marks of a 
A | (mall tithe; firſt, that it is in the nature of a garden 4 
| | - tithe, being diſtinguiſhed out of that deſcription, we! 
= not by difference of culture, but merely by the lo- in « 
W - | cality of ſetting the peaſe and beans in fields, and 1 
A ; egal, it is . and modern eulzure. | = 
A 3 Suppoſing the tithe i in queſtion to 1 a great but 
43 tithe, ſtill the vicar was intended to be endowed with rigl 
#þ it, becauſe it is not included in the exception out of wo 
1 bis endowment. Peaſe and beans plucked by the par 
3 band whilſt green from the ſtem, however cultivated, atin 
„ ; or wherever planted, can never be tithed under the | 
* * interpret - deſcription of decimæ garbarum. Spelman in his gloſ- Th 
IF i ſary interprets garba to be faſciculus, either of fruit or 
I wood; and Du Prefue calls it ſpicarum manipulus, and | F 
1 Matthew of M giminſter ſaith, frumenti manipulus = Jo 
' | | lingua dicimus ſheaf gallice vero garbam. But the ſhips 
Mi | tithe in queſtion cannot fall under the meaning of ths 
. the word garba, being ſet out and taken by a mea- ral 
4 ſure totally different. Hip | N 
1 3 hy, It doth nat ſeem an n objeQtion of weight to 
5 the appellant's demand, that if tithes are paid to 
1 the vicar for peaſe and beans gathered green, another 
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0 pear otherwiſe when the matter is conſidered, not in 
5 the light of paying two tithes for one thing, but of 
5 | dividing the ſametithe between two'different owners, 
* according to the grant of appropriation. The vicar 
K will have his tithe of what is actually gathered green, 
the and the rector of what is left after it ſhall be cut 
= down. : 
@ 4thly. Tt is ſubmitted to be an objection of as little 
on, weight, as the odjection juſt anſwered, namely, that 
10 in conſequence of the appellant's reaſoning, the far. 
4 mer will have it in his own' power to determine the 
property of tithes between rector and vicar frem the 
manner, or place of culture, or time of gathering ; 
REP: but this is a contingency which attends this ſort of 255 
vith right, the occupier being allowed by law to culti- 
I, vate his lands as he and the landlord ſhall think pro- 
tho per, which makes tithes in their own nature a fuctu- 
ated, ating and W e inheritance, 
— The refdoudent s caſe, as : 1 4 e ＋ 
1 * : i, on bis own Ns Se, 5 
and ae thin Anoka of diſmiſlion,: the leid 
py Toſeph Simt, the vicar, hath appealed to your Lord. 
e de alledging he is aggrieved thereby, and praying 
* that the ſame may be reverſed, and that he may be 
OP relieved- upon his bill: but the reſpondents humbly: 
hope that the ſaid decree, or order of errang un 
got o be affirmed, for the following among cw}: 
aid to „„ 8 1 
nother eee | 1 
ripen g | 
ithe is . 
ill ap- 
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R E A K. O N 8. =, 
fall 
- Dewan the vicar cannot claim tithes of any tect 
kind, but by endowment or by uſage, which is only yert 
evidence of endowment. In this caſe there is no ; 
i evidence of uſage, and therefore, if the vicar is not 3 
L intitled to the tithes in queſtion under the-aboy oy 
| ne he i is not intitied at all, = to þ 
1 | tithi 
|. 2 20% By Re ls the 3 in queſtion that 
| are eld Aras” out of the grant to the vicar z for the the 
= words (decimas garbarum) in the exception have the 
5 been always conſidered as technical terms, appro- eſtab 
| 4 priated to and deſcriptive. of great tithes, and to accc 
4 carla what. diſtinguiſh them from ſmall tithes. And garba in 7 
WW : its ſignification comprehends peaſe and | beans grow- = 
| a ing in fields, as well as all other corn and grain A : 
5 | | growing in fields, ſo, that peaſe and beans are in = 
4 their own nature a, great tithe, and excepted out T 
- of the vicar's endowment in this caſes under the 8e 
I name of. garbe, 
o | : 
7 . Objection, But it is inſiſted, that in 1 RL caſe, the , 3b 
3 peaſe and beans being plucked green, and ſold for 
5 the food of man, they are applied to the ſame uſe 
3 [ | as peaſe and beans growing in gardens,” which are a 
l | - ſmall tithe, and that this tithe ought to take its de- 
1 nomination from the uſe. the thing titheable is | 
4 applied to, and therefore is a ſmall or vicarial tithe, S 
| U and not within-the meaning of decimæ garbarum. B 
6 Anſwer. . All caſes relative to tithes, taken together, ſerve FR: 
4 | to prove, that the law denominates and adjudges wer 
il tithes to be great or ſmall, according to the nature 
Wi of the thing, and not from the mode of cultivation, I, 
or uſe to which the thing is applied ; and therefore ſown 
i in * caſe the application of the peaſe and beans in 1 
| queſtion 


Trinity Term, 2 Geo. mm. 2 5 19 


queſtion for the food of man, they not. 15 nor 
falling under the denomination of tithes of gardens, 
technically called decime hortorum, ought not to con- 
vert the tithes in queſtion into ſmall tithes. 


34% There is no evidence to prove the plaintiff, 
or any of his predeceſſors, vicars in the ſaid pariſh, 
to have ever been in poſſeſſion of the right to the 
tithes claimed by the bill, there being no evidence 
that the vicars of Eaftham have been ever uſed to take 
the tithes of ſuch peaſe and beans ; and therefore as 
the plaintiff's right to the tithes in queſtion was not 
eſtabliſhed at law, the court could not decree him an 
account thereof upon his ſaid bill, 1 


Die Ani 7 Decembris 1762. Ordered 3 ad- Decree affirmed, * 
judged that the appeal be diſmiſſed, and that the 
decree therein communes: of, de, nnd the ſame is 


hereby : affirmed, 56 : =D . 
dee the original cauſe under : = Term, 
CID 1 | 
/ 1 

the 
bor | Trinity Tom, 3 Geo. 1 III. 
> uſe 
rea „ 
s de- In the Exchequer.” 
e is > Ns 
ithe, Torriano againſt Legge, and others 

| I LL for tithes i in kind, of the pariſh of Chink- Nine „ 
a ' ford in Eſſer, the defendant ſet Ka nine mo- eee _ 
1 es duſes, VIZ. | | nr Geng an 
udg 8 ay to 1 their exiſtence, 1 Black, Rep. 45% 421, 
jature 
ation, I. A modus of five ſhillings an acre, for all- land Mon: of 55. 
refore ſown with wheat in lieu of all tithes of wheat, _— ee 
ta | - wheat, in lieu of 


all tithes of wheat, too ook as approaching too near the real value of the tithes, 
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This modus was given up by the d defendant's 


_ counſel, and over-ruled by the court, as being too 


So a modus of 
2 5. 6 d. per acre 
for all land 
ſown with other 
grain, in lieu of _ 
all tithes of 
other grain. 


So was a mo- 


dus of 2 3. per 


acre, -for all 


meadow mowed, 
and 1s. 4d. for 
up-land graſs 
grounds mowed, 
in lieu of all 
tithes of graſs, 


bay, and paſ- 


ture. 


| So a modus of 


25. 64. for every 
farrow of pigs 


' uttered, in lieu 


of all tithes of 
them. 


Modus that par- 


ſon ſhould have 


rank, by approaching 58 near che real value of the 
tithes, 


* 


11. A abi of two ſhillings and fix-pence an 
acre, for all land ſown with e Stain, in . of 
all tithes of other gain. N 


80 was this modus too near the nl ue o& the ct, 


III. A * is two millings an acre, for all 
meadow mowed, and one ſhilling and Ffour-pence 
for up-land graſs grounds. mowed, in lieu of all 
ithes of graſs aſs and e within the . 


800 was this moduz. 
IV. A ks of two ſhillings and ſix-pence for 


every farrow of pigs littered within the pariſh, in 
lieu of all tithe of pigs. | 


So was this modus. 


V. A modus, that the parſon ſhall have all the 


alltithe of hay of hay of two acres in a piece of land of twenty acres, 


two acres, in a 
piece of ground 


of 20 acres, in 


lieu of tithe hay 
therein, over- 
ruled; anſwer 


and proof vary- 
ing, and as be- 


ing vacertain, 


called the Nayfes, in lieu of tithe hay in that piece 
of land. i 


[| 


This was over-ruled by the court; becauſe oy 


* 


% 


7. The anſwer ſet forth two acres in a ground 
of twenty acres, and the proof-was, of four 
acres in a ground of forty. 


2. It was uncertain; as the two acres were not 
ſpecially ſet forth, but left indeterminate, a as 
to their ſituation i in i the field, 


VI. a 


lie 


or 


es, 
ce 
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VI. Se ee e a We ek, | 


lieu of the tithe of lambs... is 


This modus was, alſo.ove pr, 25 ing too . 
by Wit a lamb. * faur illings. | 


I. A 0 of i nine- .pence for every cow. depaſ- 


tured on the meadows, and ſix-pence for every cow 


af on the up- lands, in lieu of the tithe of 
all. COWS, calves, 0 milk. 


Fe? * 
. p 


1 


'F his modus was likewiſe 3 


0 . » Becauſe;” if, under this preſcription, agiſt- 


Valuinga lamb 


at 45, too * 
len. 


ee TRY 
every cow de- 


paſtured on 


meadows, and dd. 


for every one on 
up-lands, in lieu 


of tithes of 
- cows, cal ves, and 
mill, over rul- 


ed, as rather too 
rank, but prin 


cipally as being 


"= tithes are not included, then it ſeems to 


| be rather rank; ; but principally, - 


. Becauſe, whether agiſted, cattle are or are 
gy included, the recompence is too looſe and 
uncertain z. for a parſon in lieu of a certain 
right at common law, muſt have a right 


equally, certain by, preſcription. z. and here 


if a cow be depaſtured; partly on the up- 


lands, and; partly on, the, meadows, which: 


Parſon in lieu : 
of certain right 
at common law, 
muſt have a 
right equally 
certain by pre- 
nene 


payment is the parſon to demand? or 


how ſhall he be able to diſasg vid hem? 


vil. A nodus of one penny a fleece of all : wool! 
ſhorn in the pariſh, i in lieu of all tithewool. 


This modus was alſo over-ruled ; fleece being, on 
an average, not worth above one ſnilling and ſix- 
pence, and the tithe in kind therefore not much 


adoye one penny half-penny, which makes it rank; 


and beſides, being confined to the wool ſhorn in the 


Pry me Jy 
penny per fleece, 
of all wool 


thorn in pariſh, - 
in lieu of all 


tithe wool, 
over-ruled, as 
too rank, and 

as ſetting up 2 
modus de non da- 
cimando. 


pariſh, it ſets up a modus de non decimandy as to wool 


ſhorn out of it, 
IX. A. 
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622 Mic bael mas Term, 5 Geo. III. 


So a Modus of IX. A modus of four- pence upon every orchard, 
25 och, in in lieu of tithe of all fruit trees within the pariſh, 

lieu of tithe e | | | 
os Bai the This madus was laſtly over-ruled, becauſe it 
e 0p is a modus of one tithe in lieu of another ; had it been 


tithe in lieu in lieu of all- orchards, or fruit growing. in all or- 


n „ 
9 chars, it might have been good. | 
= The court, upon the whole, 0b on account 
a fr all the tithes in kind, without directing any iſſue 
. to try the eee of any one of them. 


22 Term, 5 25 U. 
5 1 D. 1765. 
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Er-. 2 I.. was Tang: by the court, that all the wheat grow- 
tithe thereof ing in a field muſt be cut down, before the tithe 
of any york of it can be ſet out. 
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can be ſer out. 
5 Bac. Abr. 74+ 
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' See the caſe of Erftine a Rah, 1 wed Mi- 
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I 17, A. D. 17656. 


In Chancery. 


His Majeſty' 3 Attorney General,] 


at the relation of the Reverend 
Jobn Blair, Doctor of Laus, 


Rector of Burion Caggles, in the Plaintifs, 


county of Lincoln; the ſaid Dr: | 
Blair, in his own right; and | 


Jobn Lord Biſhop of Lincoln, a8 | 
penn 


Jobn Cholmeley Eſquire, Jobn ys 
liaſon, and George Nidd. 


The plaintiff's caſe, as flated by his own pleadings; 
extracted from the printed caſes of appeal, deliver- 
ed to his counſel and the Lords, previous to the 
hearing, with the manuſcript Judgment * the 


Houſe indorſed thereon, . 


IS late Majeſty being, i in right, of his crown, 
intitled ta the advowſon, and right of pre- 
ſentation to the rectory of Burton Coggles, in the 
county of Lincoln, did, 1 in November, one. thouſand 
ſeven hundred and fifty-ſix, by the then Lord High 
Chancellor, preſent the plaintiff Doctor Blair to the 
ſaid rectory, who was afterwards duly inſtituted and 
inducted thereto, and by virtue thereof became in- 


titled to, all the great and ſmall tithes, oblations, and 


tenths ariſing from the lands within the ſaid pariſh, 
and likewiſe to the glebe n annexed to the 


N 


at 


, 


The defendant Jol Cholmelyy i is owner of all the. 
Jands within the pariſh, except the glebe, and the 
defendants. _ Hopkinſon and Nidd, as tenants to the 
defendant Chalmeley, _— ever ſince the year one 


thouſand 


An agreement 
by parſon, pa- 
tron, and ordi- 
nary, confirmed 
and eſtabliſhed 
by a decree in 
equity, can only 
bind the partics 
thereto, a 
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Trinity Term, 5 Geo. III. 


thouſand ſeven hundred and fifry-fix, occupied very 
conſiderable farms within the ſaid pariſh. | : 


The plaintiff Doctor Blair, ſoon after he was 
preſented to the ſaid rectory, was informed that there 
was an annual ſum of ninety- ſix pounds, eight ſhi)- 
lings, and three pence, payable to him as rector, in 
lieu of all tithes ariſing within the pariſh, and found 
that his hext immediate predeceſſor in the ſaid rec- 
tory, had received the faid annual ſtipend in lieu of 
- tithes ; and not being, then informed of the ground 
and foundation of the ſaid payment, but apprehend. 
ing that it was an ancient and adequate modus or 
compoſition, legally eſtabliſhed in lieu of tithes, to 
which he was intitled of common right, he did, 
till the beginning of the year one thouſand ſeven 
hundred and fixty-two, acquieſce under and re- 
ceive. the ſaid annual payment; but being then 
apprized, that it was a payment made only upon the 
footing of a fraudulent agreement, entered into in 
the year one thouſand ſix hundred and ſixty-four, 
between the then owners of the lands within the pa- 
riff; and the rector or incumbent of the rectory, and 
of an amitable decres made by the court of Chancery 


upon the 2d of Fuh, one thouſand: ſix hundred and 


ſeventy-ſeven, in a cauſe in which the ſaĩd owner 


and rector, together with the then Lord ' Biſhop of 
Lintoln, were the only parties, and that the com- 


penſation pretended to be made by the ſaid agree · 


ment to the then rector, in lieu of the tithes, was to 


the greateſt degree inadequate and fraudulent at the 


time of entering into the ſaid agreement, and that 
there were not the proper and neceſſary parties, either 


to the agreement or decree, and conſequently that 


the whole tranſaction was illegal, and by no means 
. either upon the crown as patron of the 


rectory, 
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rectory, or upon the ſucceſſor of the ſaid then dert 1 
the plaintiff Dr. Blair therefore, in the beginning f 
the year one thouſand ſeven hundred and ſixty-two, - 
applied to the defendants to have the great and ſmall 
tithes ſet out and allotted. to bim in kind, or to have 
a ſuitable and adequate payment made to him in lieu 
of, and as a compoſition for ſuch tithes ; but the 
defendants refuſed to, vey with the en 
demand. : | 
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His Majeſty's then attorney general on behalf of Plaintiff files 
his Majeſty, the patron df the rectory, and at the . 
relation of the plaintiff Dr. Blair, and the ſaid. plain- 
tiff Dr. Blair in his own right, filed their bill in the 
court of Chancery againſt the defendants, praying that 
the ſaid decree might be declared null and void, as 
againſt his Majeſty and his ſucceſſors, patrons of the 
ſaid church, and the plaintiff Dr. Blair, and all fu- 
ture incumbents of the ſaid rectory, and for an ac- 
count of tithes become due to the plaintiff Blair ſince 
the 12th of January 1762, in reſpect of the lands in 
the occupation of the defendants, and that the plain- 
tiff Blair might receive a; full ſatisfaction for the 
ſame, the ſaid plaintiff thereby waiving all penalties, 
© by reaſon of the defendants or any of them ſubſtraQ= 
ing or ſetting out the ſame, and by bis ſaid bill 
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The * by 3 anſwer admitted, that 3 The defendants 
advawſon patronage and right of preſentation. ta the . 
Ne ſaid rectory belonged to the crown, and that the 


221 plaintiff Dr. Blair was duly preſented to and inſti- 
er 
tuted and induQed therein, and as rector became in- 


titled to all the tithes within the pariſh payable. to 
4 | the rector; and ; admitted the ownerſhip and occupa- 
Jz 25 2 Tie 50? tion, 
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"Trinity Term, 5 Geo. III. 
tion of lands within the pariſh, and that they had 
taken the tithes thereof to their own uſe ſince the ſaid 
22th of Fanuary 1762, but inſiſted that the plain- 
tiff, Dr. Blair, was not intitled to tithes in kind 
as claimed by the bill, for that by articles of agree- 
ment dated 21ſt of January, 1664, made between 
Montague Cholmeley, Eſq; an anceſtor of the defend- 
ant Cholmeley, and Henry Hall, Eſq; the then own- 
ers and proprietors of all the lands within the ſaid 
town and pariſh of Burton Coggles of the one part, 
and William Ayſcougb, Clerk, the then rector of the 
ſaid rectory, of the other part, reciting amongſt 
other things that there was a general incloſure agreed 
upon and intended to be carried into execution, be- 
tween the ſaid parties, touching the field of Burton 
Coggles; and that for as much as the ſaid parties had 
agreed, that a conſiderable part of the lordſhi p ſhould 
ſtill be kept in tillage for the maintenance of huſ- 
bandry, and had likewiſe agreed to better and ad- 
vance as well the ſaid rectory and yearly profits there- 
of and thereout ariſing to a conſiderable value over 
and above what the ſame had been theretofore yearly 
worth and let for, as well as their own lands; fur- 
ther reciting, that the glebe lands belonging to the 
faid rectory did not conſiſt of above eighty- four acres, 
nor the ſaid rectory and glebe lands, with all manner 
of tithes thereto belonging, had not been let for 
above 100l. per annum; it was therefore agreed, that 
the ſaid Cholmely and Hall did thereby covenant with 
| the faid Ayſcough and his ſucceſſors, that he ſhould 
for ever thereafter enjoy the ſeveral parcels of ground 
therein particularly mentioned and by him choſen in 
lieu of the glebe lands formerly uſed with the ſaid 
rectory, and which ſeveral parcels of ground are 
therein mentioned to contain one hundred and thir- 
teen acres, one rood, and thirty- ſix perches, which 
were therein recited to- be of far greater annual 
Value 
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2 rini Term, 5 Geo. III. 


value chin the ſaid eighty-four acres of glebe; in con- 


ſideration thereof the ſaid Montague Cholmeley did, for ; 
himſelf and his heirs, covenant with the ſaid Ayſcougbß 
and his ſucceſſors, incumbents of the ſaid rectory, to 


pay yearly to him and them the ſum. of thirty-five 


pounds thirteen ſhillings, in ſatisfaction of all tithes. 
great and ſmall, to grow due to the ſaid Ayſcough and 


his ſucceſſor by the ſaid Cholmeley or any of his te- 
nants in the ſaid parifh, (except as therein and here- 


in after mentioned) which ſum was agreed to de 
charged upon the lands therein mentioned, and repu- 
ted to be of the yearly value of fifty pounds, part of 


which ſaid ſum, namely eight ſhillings and three- 
pence, was thereby agreed to be paid by the ſaid Chol- 


neley and his heirs, to the intent that the ſaid 4A 2 


cough and his ſucceſſors ſhould pay the tithes of a 


cloſe therein mentioned, called Pickworth pefture, to 
the parſon or vicar of Baſi ngthrope, within which the 


ſame lieth; and the ſaid Henry Hall did thereby, for 


himſelf and his heirs, covenant in the like manner to 
pay the yearly ſum of forty-four pounds, fifteen 


ſhillings and three-pence, in ſatisfaction of all tithes 
due from him or his tenants, (except as therein and 
herein after is mentioned) and which ſum of forty- 


four pounds, fifteen ſhillings and three-pence, was 


agreed to be charged upon the lands therein men- 
tioned and reputed of the yearly value of fifty-five 


pounds ; and it was further agreed, that the faid 
Cholmeley and Hall ſhould for ever thereafter enjoy 
ſuch part of the-glebe lands belonging, to the ſaid 
rectory, as ſhould. happen to be incloſed within any 
of the plots of ground newly incloſed within the ſaid 
lordſhip and takten in by them. reſpectively, without. 


any claim to be thereto made by the ſaid 4 yſcough or 
his ſucceſſors, diſcharged from the payment of all 
lithes whatſoever, (excepting and N reſerving to 
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Anſwer of the 
defendants. 


Trinity Term, 5 Geo. III. 
the ſaid cough and his ſucceſſors the benefit of all 
marriages, chriftenings, churchings, burials, and 
Eaſter offerings, thereafter happening within the ſaid 
pariſh) and that it was further agreed, that the ſaid 
Aſcongb and his ſucceſſors ſhould for ever thereafter 


be diſcharged' of all conſtable lays, as well for re- 
pair of high ways as otherwiſe, and of all duties and 


payments, as well to church as poor, (except 


ſuch poor as might thereafter fall upon the town by 
reaſon of perſons inhibiting it, or the parſonage houſe 
or cottage thereto belonging) which perſons were at 


all times thereafter to be relieved 2 the faid Ale 
and his ſucceſſors, 


# 


The 4ctiildalcti'vy Mett ah inſwer (ald tkey believed 


that in purſuance of the ſaid articles of agreement all 


the lands within the ſaid pariſh were incloſed and en- 


joyed according to the ſaid articles, and particularly 


that the rectors of the ſaid pariſh have ever ſince 
enjoyed the ſaid one hundred and thirteen; acres, one 


rood, and thirty-ſix perches, and that the ſame were 
then enjoyed by the plaintiff Blair; and they further 


ſaid, that the ſums of money agreed to be paid by the 
ſaid Cholmeley and Hall were received with the rents of 
the ſaid one hundred and thirteen acres, one rood, 

and thirty-ſix perches by the ſaid Hyſcough, and after- 
wards by John, Adamſon his ſucceſſor in the ſaid rec- 


| tory, in lieu of all their tithes and former glebe lands 
till the year 16773 but that in the year 1677 Adamſon 
declining to abide by the agreement, ſaid Montague 


Cholmeley, together with the infant daughter and heirs 


of the ſaid: Henry Hall then deceaſed, exhibited their 


bill in the court of Chancery againſt Themas the then 


Lord Biſhop of Lincoln, within whoſe dioceſe the 


ſaid pariſh of Burton Coggles lies, and againſt the ſaid 


| Jr Adamſon, to * the ſaid articles of agreement 


2 | | into 


Trinity Term, 5 Geo. 1. 


into execution, and to be quieted in the poſſeſſion of 


their lands againſt the claims of the ſaid Adamſon 


otherwiſe than under the ſaid articles, and that the 
ſaid Adamſon, by his anſwer, refuſed to perform the 
agreement unleſs the plaintiff in the ſaid ſuit would 
agree to what he had propoſed, and which they or 
their agents had promiſed, viz. to add ſixteen pounds 
to the eighty pounds, eight ſhillings, and three-pence, 
that is to ſay ſeven pounds, one ſhilling, and ten- 


pence, by the ſaid Montague Chelmeley, and eight 


pounds, eighteen ſhillings, and two-pence, by the 
faid Mr. Hall, which if they conſented to, and would 
ſecure the ſame on all the lands within the ſaid rec- 


tory, he was willing the ſame ſhould be confirmed 


by a decree; and that the ſame cauſe was heard 


upon the 2d of Fuly 1677, when it was decreed, 


that the ſaid articles ſhould ſtand ratified and confirm- 


ed, to be obſerved and performed by all the parties, 
plaintiffs and defendants, their heirs, ſucceſſors, ex- 
ecutors, adminiſtrators and affigns; and that it was 
thereby decreed according to the offer in the ſaid de- 


' fendant's anſwer, that over and beſide the annual 
| ſum by the articles agreed to be paid by Mr. Cholmeley 


in lieu of tithes, the ſaid Mr. Cholmeley, his heirs ard 
aſſigns, has and their tenants ſhould pay the ad- 
ditional annual ſum of ſeven pounds, one ſhilling, 
and ten-pence, being in all forty-two pounds, fif- 


teen ſhillings, and two-pence ; ; that the ſame ſhould 
be charged on all the lands of the ſaid Mr. Cholmeley 


within the pariſh ; and that the ſaid infant daughters | 


and heirs of Mr. Hall, their heirs and aſſigns and 


their tenants, ſhould pay in like manner the addi- 
tional annual ſum of eight pounds, eighteen ſhillings, 


and two-pence, being in all fifty-three pounds, thir- 


teen ſhillings, and five-pence; and that the ſaid 


plaintiff-and defendant . their heirs, ſucceſ- 


"HE W h ſors, 
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| ſors, and aſſigns, ſhould for ever thereafter hold and 


enjoy the ſeveral parcels of lands allotted to them by 
the ſaid articles, in lieu of their antient lands and 


glebe, againſt each other, and againſt all other per- 


ſons claiming under them or under the ſaid Henry 
Hall deceaſed, according to the intent of the ſaid 
articles, and that the plaintiffs in the ſaid ſuit, their 
heirs and affigns, paying the ſaid annual ſums of forty. 


two pounds, fifteen ſhillings, and two-pence, and 


fifty-three pounds, thirteen ſhillings and five pence, 
ſhould ſtand diſcharged from the payment of all 
tithes according to the ſaid articles, 


The defendants by their anſwer admitted, that 
the anual payment of ninety-ſix pounds, eight ſhil- 
lings, .and three-pence, is not an adequate compen- 
ſation for the tithes in kind of the pariſh ; but inſiſt- 
ed, contrary to fact, that there were twenty-nine 


' acres, one rood, and thirty-ſix perches of glebe allot- 


ted to the rectory by the articles of agreement, in 
addition to the eighty-four acres of glebe before poſ- 
ſeſſed by him; and that upon the whole the annual 
value of the ey was much increaſed by means of 
the articles and crore. 


The Nase by We ter ater; that 
neither the patron or ordinary were parties to the 
agreement, and that his then Majeſty, or his attor- 
ney general on his behalf, was not a party to the 
ſuit, in which the ſaid decree of 1677 was pronounc- 
ed, but inſiſted, that the ſaid articles and decree 
were binding on the plaintiff Dr. Blair and his ſuc- 
ceflors. 

The KOEN TOS by. their anſwer inſiſted, in fu- 
ture bar to the plaintiff Dr. Blair's claim of all 

| manner 
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manner of tithes in kind, that in Hilary Term, in 
the third year of the reign of King James the Firſt, 
Thomas Bell, the then rector, having inſtituted a ſuit 
in the fpiritual court againſt John Nix, then a houſe- 
holder in the ſaid pariſh, for ſubſtraction of tithes, 
ſaid Nix applied to the court of King's-Bench by way 
of prohibition, to reſtrain the ſaid Bell from proceed- 

| ing in the ſaid ſuit; and that by the record of the 
prohibition it appears, that certain cuſtomary pay- 
ments were due to the ſaid Bell, as — in lieu of 
tithes in kind. 5 
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The plaintiff, the Lord Biſhop, by his anſwer 
ſaid, that he had no other concern in the matters in 
queſtion, than as ordinary of the dioceſe, and ſub- 
mitted, whether the decree of 1677 was binding on 
his Majeſty, the patron of the ſaid rectory, as his 
then Majeſty's attorney general was no party to 
the ſaid ſuit, and conſequently had no opportunity 
of controverting the agreement in the ſaid decree 
mentioned. 
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| 1 1 
The anſwer of the defendants being replied to, 

and the cauſe being at iſſue, divers witneſſes were ex- 

amined, as well on the part of the defendants as of 


hat the plaintiff Dr. Blair. 

the | op fe” | 

tor- The only matter_upon which both the defendants 

the and plaintiffs entered into proof, was to aſcertain, : 
"EY from old & terriers and ſurveys, the quantity of the 

— glebe to which the rector was intitled before the ar- 

175 ticles of the agreement; and as to the quantity 


which he now enjoys, on the one hand it is con- 
tended by the defendants, that the rector was, before 


= 


Which ſee at the end of this caſe, 
m 2 
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The appendix 
contains the 
four terriers at 
full length, 
which ſees 


_ acres of arable land, which laid diſperſed at the time 
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the time of entering into the agreement, intitled 


only to eighty- four acres of glebe, and that upwards 


of one hundred and thirteen aeres having been allot- 
ted to him by the articles, (and of which they ſay 
the ſeveral rectors have been ever ſince in the poſ- 
ſeſſion); in that reſpect therefore the agreement was 
very beneficial to the rectors, and conſequently to the 
patron: And on the other hand it is contended, 

by the plaintiff Dr. Blair, and proved from four 
different terriers, that the quantity of the glebe 
which the rector enjoyed, before the time of enter- 
ing into the agreement, was above one hundred and 
two acres, of which eighty- four acres, three roods, 
thirteen perches, were arable, and ſeventeen acres, 


two roods, ſeventeen perches, were antient inclo- 


ſure, and a ſmall part meadow, amounting in the 
whole to one hundred and two acres, one rood, 
thirty perches, as alſo' a right of common of two 
cow-gates, and ten ſheep-gates, annexed to an 
antient cottage belonging to the rectory, which, 
with the right of common belonging to the original 
glebe lands of one hundred and two acres, were 
fully equal to the one hundred and thirteen acres of 


. the preſent glebe; and it appears, that the miſtake 


in the agreement, which mentions the*whole quan- 
tity of antient glebe lands as conſiſting only of 
eighty-four acres, upon which the defendants have 
laid great ſtreſs, aroſe from the quantity of arable 
land only, being eighty- -four acres and upwards, over 
and above the ſeventeen acres, two roods, ſeventeen 
perches, of antiet:t incloſure ; for the fact ſeems to 
ſtand thus, that between the year 1649, and 1662, 
the dates of the two terriers, both being prior to the 
agreement of 1664, the then incumbent, Mr, A, 
' cough, made a private exchange of the eighty-four 


in 
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in four fields, for the ſame quantity of acres of land 


in two fields, eighty of which in one field laid con- 


tiguous to the parſonage houſe, and four in another 


at ſome diſtance: He alſo made another exchange 
of an old cloſe of eleven acres, called Aeron croft, 
being within the pariſh, for a cloſe called Pickworth 
paſture, containing the ſame quantity of land, but 


adjoining to the other eighty acres, and laying in 


the pariſh of Boſi ngthrop; and as this cloſe was 
chargeable for tithes to the vicar of that pariſh, they 
agreed to pay the rector of Burton Coggles, a ſum of 
eight ſhillings and three-pence annually, as an equi- 
valent for diſcharging the tithes due to the ſaid vicar 


of Baſingthrap ; ſo that at the time of the incloſure 


and agreement in Fanuary, 1664- 5, there clearly 
appears to have been only an addition made to the 
glebe of about ten or eleven acres, as a compenſa- 
tion for the rights of common belonging to the ſaid 
glebe and cottage ; and it likewiſe appears, that the 


preſent glebe is exactly the ſame as that deſcribed 


in the two laſt terriers prior to the agreement, with 


the addition only of eleven acres for the ſaid rights of 
common. 


The cauſe came on to be heard before the late 


Lord Chancellor, upon the 15th of May, I765, and 


was argued upon that day, and the 17th of the ſame 


May; and upon the 17th of June, 1765, his Lord- 


ſhip pronounced his judgment thereon, and was 
pleaſed to order and decree, that the information of 
the plaintiffs, his Majeſty's attorney general, and 
Dr. Blair, ſhould ſtand diſmiſſed out of the court as 


againſt the plaintiff, the Lord. Biſhop of Lincoln, 
and decreed, that it ſhould be referred to one of the 


Maſters of the court, to take an account of the value 
of the tithes had, accrued, ariſen, and renewed, 


M m3 upon 
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upon the ſeveral eſtates in the poſſeſſion of the de- 
fendants, from the time of filing the ſaid informa- 
tion; and it was ordered, that what ſhould be com- 
ing on the balance of the ſaid accounts, ſhould be 
paid by the defendants to the plaintiff Dr. Blair; 
and as between the plaintiff Dr. Blair and the de- 
fendants, his Lordſhip did not give any coſts to 
that time, but reſerved the conſideration of ſubſe- 
quent coſts, till after the ſaid Maſter ſhould make 
his report. 
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The defendants, and the plaintiff Dr. Blair, pro- 
ceeded in taking the account before the Maſter from 
the time of pronouncing the decree, till the month 
of November, 1767. 


The Defendant's Caſe, as ated by bis own Pleadirgs. 


— The lands within the pariſh oſ Bur ton Cegg les, in 
an un.neloled Lincolnſbite, lying open and intermixed, before the 
= 125 year 1664, in that year the rector, who had glebe 
lands, and Mountague Cholmeley and Henry Hall, 
Eſquires, owners of all the reſt, came to an agree- 


ment for dividing and incloſing the ſame, viz, 


8 5 By aticles between Mountague Cholmeley and 
Articles for the Henry Hall, Eſquires, lords of the manor in Burton 
UL Coggles, of the one part, and William Axſeough, the 
then rector there, of the other part, reciting, That 

a general incloſure was agreed upon between the 

parties, touching the fields of Burton Coggles, and 

the rather, for that the parties, and their tenants, 

could not make the beſt profit of their lands, nor the 

ſaid William Ayſcough of his glebe lands, by reaſon of 

79 daily treſpaſſes, to the great deſtruction of the corn 
ö 1 and graſs, nor the tenants well able to manage their 
i arable 


_ ” 
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8 arable lands, for want of incloſures, to maintain | 1 
: their plough cattle : And foraſmuch as the parties 1 
s had agreed, that a conſiderable part of the lord- 2 
5 ſhip ſhould be ſtil] kept in tillage, and had like- | 1 
: wiſe agreed to better and advance the ſaid rectory, i} 1 
5 to a conſiderable yearly value above what the | "8 
3 ſame had been theretofore yearly worth, and let for, = 
: as their own lands; ; and for that it would be leſs | 
i trouble to the ſaid William Ayſcough, and all ſucceed- | 1 4 
| ing incumbents, to receive' the profits and tithes be- - 
longing to the rectory, as thereafter mentioned and oy 
. agreed upon, than theretofore it had been to their il j 
| predeceflors R + TH 
-- 1 
N And W That the glebe lands belonging to 1 
the rectory did not conſiſt of above eighty- four ik Tt 
acres, and that the rectory and the glebe lands, with 8 
A all manner of tithes belonging, had not been let for 1 
in above one hundred pounds a year. 9 \ | 
” It was agreed by all the parties, and the ſaid | 1 
; I, Mountague Cholmeley and Henry Hall, for themſelves 15 
th and their heirs, covenanted with the ſaid William 1 
| Aſcough, and his ſucceſſors, that he the ſaid William [1 ? 
Ayſcough, and his ſucceſſors, ſhould for ever there- 1 9 
nd after have and enjoy the ſeveral parcels and plots 1 1 
bh of ground therein particularly. mentioned, and by 1 
the the laid William Ayſcough elected and choſen, in lieu it 
K of the former glebe lands of the rectory, amounting 5 
to one. hundred and thirteen acres, one rood, and bi 
the ; , t ” 1 
up thirty-ſix perches, which were of far greater worth 5 
a year, than the eighty- four acres of glebe land, 5 
nts, 
*Þ formerly . to the N In conſidera- 
tion of which, | | 
n of g 
-orn ls | | 1 
heir 85 | M m 4 CLF The 
able | . 
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8. The ſaid Mountague Cholmeley covenanted and 
agreed, that he, his heirs and aſſigns, ſhould pay 

unto the ſaid Villiam Ayſcough, and his ſucceſſors, 
incumbents of the rectory, the yearly ſum of thirty. 

five pounds and thirteen ſhillings, by quarterly pay- 

ments, in lieu and ſatisfaQion for all tithes, great and 

ſmall, thereafter to grow due to him or them, by the 

ſaid Mountague Cholmeley, or any of his farmers or 

tenants (except as after mentioned) ; which yearly 

ſum was to be charged upon lands therein mention- 

ed, of the value of fifty pounds a year. 
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And the ſaid Henry Hall covenanted and agreed, 
that he, his heirs and afligns, ſhould pay unto the 
ſaid William Ayſcougb, and to his ſucceſſors, in- 
cumbents of the rectory, the yearly ſum of forty- 
four pounds, fiſteen "ſhillings, and three-pence, by 
quarterly payments, in lieu and ſatisfaction of all 
the tithes, great and ſmall, thereof to grow due to 
him or them, by the ſaid Henry Hall, or any of his 
farmers or tenants (except as aftermentioned) ; which 
ſt mentioned yearly ſum was to be charged upon 
lands therein mentioned, hol the value of any pounds 
a year. | 


And the ſaid ſeveral yearly ſums of thirty-five 
pounds, thirteen ſhillings, and forty-four pounds, 
- fifteen ſhillings,' and three-pence, ſo to be paid to 
the ſaid William Ayſcough and his ſucceſſors, were 
agreed to be in lieu and ſatisfaction of all tithes that 

the ſaid William Ayſcougb, and his ſucceſſors, ſhould 
have or claim, out of any lands of the ſaid Cholmelty 
and Hall, in any manner whatſoever. 


And it was. further agreed by all the parties, that 
the ſaid Cbelmeley and Hall, their heirs and aſſigns, 
ſhould 
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nd ſhould have and enjoy for ever, all ſuch parcels of — 1 
ay glebe lands as ſhould happen to be incloſed within Ft 
8, any of the plots or parcels of ground taken in by 1 
y- the ſaid Cholmeley or Hall reſpectively, without any [| ; 1 
y- claim to be made by the ſaid William Ayſcough, or his | ; 4 a 
nd ſucceſſors, diſcharged of and from the payment of 1 5 
he all tithes whatſoever ; excepting and always reſerv- { 1 
or ing unto the ſaid William Azſcough, and his ſucceſ- j i 
rly ſors, the benefit of marriages, chriſtnings, church - 336 
n- ings, burials, and Zafter offerings, bf 
Purſuant to theſe articles, all the land in the ſaid Thecloſuremade 1 
ed, pariſh, including the eighty- four acres of old glebe, —— { | | 
the were divided and incloſed, and one hundred and ] 1 FH 
in- thirteen acres, one rood, thirty-ſix perches, were 1 1 
ty- | allotted for the uſe of the rector for the time being, oy 
by lying commodiouſly to the parſonage houſe; and all if 1K 
all the ſaid lands have ever ſince been held mm enjoyed 1 65 
% eee to the articles. 1 
his ; | 1 
ich For better confirmation of the eb and thir- 9 ö 
pon teen years after the incloſure had been made, the þ it 1 
nds ſaid Mountague Cholmeley, together with Frances, Mar- Ml 
garet, and Elizabeth Hall, infant daughters and heirs 1 
of the ſaid Henry Hall, by their guardian, exhibited | 9 
five a bill in the High Court of Chancery, againſt the 1 
ads, then Lord Biſhop of Lincoln, within whoſe dioceſe . 
| to the pariſh is, John Adamſon, clerk, the then rector nb 
were thereof, ſtating the articles, and praying to have the 4 | 
that ſame eſtabliſhed, and to be quieted in the poſſeſſion 1 
buld of their lands againſt the claim of the rector, as to 1 
neley glebe tithes in kind, or otherwiſe than under the 


articles ; to which the ſaid Jobn Adamſon put in his 
anſwer, whereby he admits the articles ; and the 


that ſaid William. Ayſcough, for his time, and the ſaid 
ns, WF Fon * during ſuch time a he had been rec- 
ould | tor, 
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2 el, 1677. 
Necree whereby 
the articles and 
incloi\vre were 


_ _cgonſirmes, 
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tor, had enjoyed the monies and lands by the articles 
agreed to be allotted, and paid to the rector for tithes 


and plebe; but refuſed to confirm the articles, un- 


jefs the plaintiffs would agree to what he purpoſed, 


viz. to add ſixteen pounds per annum to the eighty 


pounds, eight ſhillings, and three - pence, provided 
for the rector by the articles, and ſecure the ſame on 


all their lands within the rectory: And the Lord 


' Biſhop of Lincoln alſo put in his anſwer to the aid 


bill, and upon the ſame terms as the ſaid John Adam- 


fon had propoſed, he ſubmitted to make ſuch eſta- 
bliſhment of the incloſure and agreements aforeſaid, 
28 the court ſhould think fit. 


The cauſe being brought to iſſue, and witneſſes 
examined therein, came on to be heard on 2d Fu, 
1677, when it was decreed, that the ſaid articles, 
and all the matters therein contained, ſhould ſtand 
ratified and confirmed, to be obſerved and performed 
by all the parties, plaintiffs and defendants, their 
heirs and ſucceſſors, executors, adminiſtrators, and 
aſſigns, according to the tenor, true intent and 


meaning thereof, with addition of ſixteen pounds 
per annum, to be paid to the rector of the pariſh, and 


his ſucceſſors, as had been propoſed by the anſwer 
of the defendant Adamſon ;z and that the plaintiff and 
defendant Adamſon, their heirs, ſucceſſors and aſſigns, 
ſhould and might, from time to time, and at all 


times thereafter, hold and enjoy the ſeveral and re- 


ſpective cloſes and parcels of ground, to the plain- 
tiff Chelmeley, and the ſaid Henry Hall, and Mil- 


liam Ayſcough, reſpeQively, allotted by the articles, 
in lieu of their antient lands and glebe, againſt each 
other, and againſt all other perſons claiming from, 


by or under the ſaid Henry Hall, deceaſed ; and that 


the plaintiffs, their heirs and aſſigns, paying their 


annual 
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annual ſums therein mentioned, making toge= 


ther ninety-fix pounds, eight ſhillings, and ſeven- 


pence, to the defendant Adamſon, his ſucceſſors and 
aſſigns, as the ſame ſhall become due, the lands and 


tenements of the complainants ſhould ſtand diſ- 


charged, and freed of and from the payment of tithes 
in kind, and of all manner of other tithes and duties, 
over and beſides ſuch annual ſums, (excepting mar- 
riages, chriſtenings, churchings, BONE, and * 
offerings). 


The ſaid Juba Adamſon, and his ſucceſſors, rector 
of the pariſh, 2nd the plaintiff Blair, from the time 
of his inſtitution into the rectory in 1756, to this 
time, have held and enjoyed the one hundred and 
thirteen acres, one rood, and thirty-ſix perches, of 
land allotted and incloſed as aforeſaid, for the rector 
of the pariſh ; and the plaintiff Blair, from the time 
of his inſtitution into the rectory, to the 12th Janu- 
ary, 1 762, received the ſeveral payments mentioned 
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The plaintiff 
Blair, and his 
predeceſſors, - 
have hitherto 
enjoyed the 
lands under the 
articles. 


in the ſaid decree, for and in lieu of tithes of lands 


within the pariſh, without any claim of tithes in 


kind or glebe, from, or in reſpect of any lands 


within the pariſh, which belonged to the family of 
the ſaid Montague Cholmeley, and the family of the 
faid Henry Hall; all which lands do now belong to 
the defendant Cholmeley only, they having deſcended 
to him upon the death of his father, whoſe anceſ- 


tors purchaſed the fame of 'Mr. Hall's eſtates i in 25 
pariſh. 


The plaintiff Blair, about fix years after his in- 
ſtitution, viz. 28th April, 1762, exhibited a bill in 
the High Court of Chancery, in his own name, as 
rector of the pariſh, againſt the defendant John Chol- 


meley, as proprietor of the lands within the pariſh, 


and 


28 April, 1762. 
Bill brought by 
the plaintiff 
Blair, for 
tithes in kind, 
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Trinity Term, 5 Geo. III. 


and againſt the defendants Hopkinſon and Nidd, as 
tenants of part thereof, and alſo againſt his Majeſty's 
attorney general, thereby, ſetting forth, that he the 


plaintiff Blair, was, in November 1756, preſented 


by. the then Lord. High Chancellor, on behalf of his 


then Majeſty, to the rectory aforeſaid, and was 
thereupon inſtituted and inducted, and thereby ſet 


forth the ſaid articles and decree ; but ſuggeſted, 


| that the ſaid yearly payment of ninety-fix pounds, 


* 23 Elia. chap. 
10. 


| 13 Novamber, © 


1762. 


Anſwer of the 


defendants. 


eight ſhillings, and ſeven-pence, was not near a full 
adequate compenſation or ſatisfaction for all the 


. tithes in kind, great and ſmall, and that the aid 
. decree, was contrary to the ſtatute * made in the 
time of Queen Elizabeth, for diſabling rectors and 
vicars from alienating the revenues of their churches; 


and that as his then Majeſty, who was patron of the 


aid rectory, or his attorney general on his behalf, 


was not party in the cauſe, in which the ſaid decree 
was made, the ſame was of no effect, ſo as to bind 


the crown as patron, or the incumbent of the rec- 
tory; and therefore the plaintiff Blair by his bill 
prayed, that an acgount might be taken of all the 


tithes, great and ſmall, which had grown or ariſcn 


| fince the 12th January, 1762, by reaſon of the ſe- 
| veral lands in the occupation of the defendants, and 


that he gh receive a full ſatisfaction for the ſame, 


On 1 th November, 1762, the defendant Cholmelty 


and the defendants Hopkinſon and Nidd put in an an- 
- ſwer to the ſaid bill, whereby they ſaid, that they 


could not frame any belief as to what matters or 


things were titheable in the pariſh, and after what 
manner before the time of making the agreement of 


21 January 1664, otherwiſe than appeared by a te- 
cord upon a prohibition obtained from his Majeſty's 


court of King Bench in n Term, in the third 


year 


Trinity Term, 5 Geo. III. 
yeat of the reign of his late Majeſty King James the 
Firſt, by one John Nixe, then an houſholder within 
the ſaid pariſh, againſt one Thomas Bell clerke; then 
rector of the church aforeſaid, to prevent him the 
aid Bell from proceeding in court Chriſtian, touch- 
ing the titheable matters therein mentioned, and to 
oblige him to ſubmit the ſame to the determination 
and judgment of the faid court of King's Bench ; and 
the ſaid defendants, in their anſwer, ſet forth the 
ſubſtance of the ſaid rector's bill, wherein ſeveral 
cuſtomary payments were alledged to be payable to 
the rector of the ſaid pariſh, for and in lieu of ſe- 
veral ſpecies of tithes in kind, demanded by the ſaid 
bill, and ſeveral cuſtomary manners of titheing were 
therein alſo alledged for and in reſpect of other ſpecies 


of tithes demanded by him ; and that ſuch allega- ö 


tion appeared on the ſaid record to have been veri- 
fied by oath z and the ſaid defendants by their an- 
ſwer ſet forth, that it appeared that the ſaid court 
of King's Bench did, by a rule made in the matter of 
the ſaid prohibition, order that the ſaid Bell ſhould 
not proceed in the court Chriſtian againſt any other 


pariſhioners of the pariſh, for the like tithes for 


which the ſaid prohibition was then depending, un- 
til that prohibition was by ſome lawful manner 
determined; but that it did not by the ſaid re- 


cord or otherwiſe appear, that the ſaid Bell, or any 


other perſon, did at any time afterwards in any man- 
ner deny or controvert the matters and things con- 
tained i in the ſaid record ; therefore they- believe that 
the ſaid Bell acquieſced therein, and that he and his 
| ſucceſſors, rectors of the pariſh, from thenceforth 


and until the time of making the ſaid agreement of 


21 January 1664, did ſeverally accept all and ſingular 


the tithes and ſums in and by the ſaid record men- 
tioned to have been paid or payable, in full ſatis- 


faction of all the titheable matters therein ſpecified, 
1 ; and 
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Trinity Term, 5 Geo. III. 
and that the plaintiff Blair, or any other reQor of 


the pariſh, would have been bound to accept the 


ſame accordingly, in caſe the ſaid articles and decree 
had not been made. 


The faid defendants by their anſwer. alſo ſet forth 
the ſaid articles and decree of 1677, and inſiſted up- 


on the benefit thereof; and upon the acquieſcence 


of the plaintiff Blair, and his predeceſſors under the 
1270 in bar of the tithes in kind * by the 
bill. ; 


Tue ſaid defendants alſo inſiſted, that the plaintif 


Blair ought not to be relieved againſt the ſaid agree- 


ment and decree, becauſe, if they were of any effect, 


he was bound by the whole and every part thereof, 
and that he could not (as he attempted by his bill) 
abide by one part, and wave or relinquiſn another; and 
that as it was impoſſible, at this diſtance of time, to diſ- 


tinguiſh and aſcertain what were the glebe lands be- 


longing to the rectory at the time when the ſaid agree- 
ment was made, it was therefore impoſſible to put the 
poſſeſſions and rights of the proprietors of the ſeveral 
lands, into the ſame ſtate in which they were when 
the ſaid agreement was made; and that as the plain- 


tiff Blair and his predeceſſors had, under the ſaid ar- 
ticles and decree, held and enjoyed the lands allotted 
to them, in lieu of their former glebe lands, which 


had been impoſſible to be diftinguiſhed ; that they 
were therefore ſtill bound to accept ſuch allotted 


| glebe lands, and the ſaid yearly payment of ninety- 


fix pounds, eight ſhillings, and ſeven pence, in lieu 
and full ſatisfaction of their former glebe lands, and 
of the tithes in kind, as mentioned in the ſaid ar- 
ticles and decree ; and that the ſaid defendants be- 
lieved, that the ſaid articles and decree tended much 

; | 0 
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T7 rinity Term, 3 Geo. III. 


to the advantage and improvement of the rectory, 
and that thereby the revenues of the rectory have 
been conſiderably increaſed; and that although his 
then Majeſty, or his attorney general on his behalf, was 
not a party in the cauſe in which the decree was 


543 


made, nevertheleſs that his ſaid Majeſty, and his 


ſucceſſor, had ever fince, from time to time, 
preſented to the rectory without any objection to 
the articles and decree, or either of them; nor 
bad any objection been made by any biſhop or 
ordinary of the dioceſe, or by any rector of the 
pariſh, or by any other perſon to the ſaid decree, 
before the hoc argon made thereto by the plaintiff 
Blair by his * 


After the ſaid defendants had put in ſuch anſwer, 
the plaintiff Blair (under an order for amendment) 
filed an information and amended bill in the name 
of his Majeſty's attorney general, at the relation 
of the plaintiff Blair, and alſo in his the plaintiff 
Blair's own name, againſt the defendants, ſtating 


and charging to the like effect as in the firſt bill, 


exhibited in the name of the plaintiff Blair ; and 
further charging, that the rectors were immemorially 
intitled to an equal quantity of glebe, with what is 
allotted by the articles, and that they thereby gained 


1 June. 1553. 


amended bill 
filed in the 
name of the 
plaintiff Bir, 
at the relation 


of the Attorney 
Gencral. 


no increaſe of glebe; but he thereby offered to abide 


by the ſaid articles and decree in every reſpect, ex- 
cept as to the yearly payment of ninety-ſix pounds, 


eight ſhillings, "and ſeven pence; nevertheleſs it 


was, by the ſaid information and amended bill, 
prayed, that the ſaid decree might be declared null 
and void; and that ſuch account might be taken, 


and ſatisfaction made to the plaintiff Blair in re- 


ſped of tithes, as prayed by his original bill. 


*The | 


„ 
6 
T7, 
. 
& 0 
1 E 
7 - 
Rr 
. 
q 
1 . 
* 
+ 
UT 3 
N . 
4961 
F . 
$8.4 
e 
i 
* 4 
' 
33 
7 
* 43 
þ | 
, 
1 7 
. 9 
n 
* 
8 
> 
F#| 
4 


A 
— grey — — — 


— G 
— 2 MC. <a prog te _ 


— 


— 
- 


— — — — 
—— — 
ae 


$44 


Anſwer of the 
defendants to 
the information 
and amended 


bill, 


tion and bill 
again amended, 


14 Novem.1764. 
The cauſe came 
on to be heard ; 
dut the proceed- 
Ings were irre- 


gular. 


* 26 April, 1764. 
The informa- 


Trinity Term, 5 Geo, III. 

The defendants Cholmeley, Hophinſon and Nidd, y 
put in an anſwer to the information, and amended 4 
bill, whereby they ſet forth, that they did not 
believe that the glebe lands, which formerly be- 
longed to the rectory, conſiſted of any greater. quan- 
tity than is mentioned in the articles, apprehending 


that, previous thereto, a meaſurement and valuation 


muſt have been made, and taken of all the lands 
within the pariſh, and particularly of the old glebe 


lands which lie diſperſed in very ſmall parcels; nor 


did they believe that the preſent glebe poſſeſſed by 
the plaintiff Blair, in right of the rectory, was of 3 
leſs quantity than one hundred and thirteen acres; 
nor did they believe that the ſaid articles and de. 
cree, or either of them, tended to the prejudice of © 
his Majeſty, as patron, or of the plaintiff Blair, as, 
rector: and inſiſted that as one hundred years and 


upwards had elapſed ſince the execution of the ſaid 


articles, and the exchange and incloſure of the ſaid 


lands, and as the ſaid decree had been inrolled 


cighty-ix years, and upwards, that the ſame ought 


fo be declared null and void. 


Tbe e and bill was n amended on. 


26th 1. 1764. 


A ee was afterwards filed, and the faid 


cauſe being at iſſue, ſeveral witneſſes were examined, | 
and proofs made therein on both ſides, and publication 


having paſſed, the cauſe was ſet down, and came on 
to be heard before the Right Honourable the then 
Lord High Chancellor, on 14th day of November, 


1764 ; when, upon opening thereof by the com- 
plainant's counſel, it appeared to the court that the 
ſaid information and bill were irregular, and his 

in was then pleaſed to order that the cauſe 


{ſhould 


judg} 
relat. 
again 
decre 
Court 
'Whicl 
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ants, h 
reſerve 
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See 
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, + ſhould Rand over, N u liberty 2 5 relator and | 
14 bt to amend the information and bill, by add- 1 
* ing or altering parties, and to bring on the cauſe i 
N in to an hearing as he ſhould be adviſed, . | 3s 
8 1 
. Purſuant to the laſt mentioned order, the inform- Another amend. 1 
0 ment by making "8 
8 ation and bill were again amended, by making his the Attorvey - 488 
p Majeſty's Attorney General a plaintiff therein, on 33 iÞ 
a behalf of the crown (the plaintiff Blair til} con- the crown, and 1 
be Le. Biſhop of = 
| tinuing 2 plaintiff ) and alſo, by making the Right Zizco a de- 7 
9 Reverend Lord Biſhop of Lincoln, as ordinary of he {54 
* dioceſe, a defendant 2 85 9 
à * ny 
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83 The cauſe being again ſet down, came on for 


de-. bearing, and was heard before the then Lord High 1 
of Chancellor, on 15th and 17th May, 1765, and on 15 Jure 1765. 1 
8 17th June following, his lordſhip pronounced his fe 1 
and judgment therein, hoes was pleaſed to order that the | 0 Y 
ſaid relator's information ſhould: ſtand diſmiſſed, as j ] A 
ſaid againſt the Lord Biſhop of Lincoln, with coſts ; and : \ ö 
lled decreed that it ſhould be referred to a maſter of the | | 
ught ? court, to take an account of the value of the tithes 9 4 
which had accrued, ariſen and renewed upon the | 1 
I {everal eſtates in the poſſeſſion of the other defendants 9 
1 on Wi from the time of filing the information; and for better : 1 j 
taking of the accounts, all parties were to be exa- 1 
mined upon interrogatories, and t to produce before N : 
» ſaid. the Maſter, upon oath, all books, papers, and writ- * iy 
ined, | ings in their cuſtody or power relating thereto, as 1 
cation the Maſter ſhould direct; and ordered that what | 
me on ſhould be coming on the balance of fuch accounts, be be 
> then paid by the defendants Cholmeley, &c, to the relator 5 
ember, Dr. Blair; and as between him and the ſaid defend- | i 
com- ants, his lordſhip did not give any coſts thereto, - but 11 
at the reſerved the conſideration of ſubſequent coſts till | 
nd his} after the Maſter ſhould have made his report. | 1 
; _ See chis caſe on appeal, under Michaelmas Term, 9 
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by 


Burn's Eccleſ. 
aw, 403, 404. 


Trinity Term, 5 Geo. III. 


Both the plaintiff s and the defendant's 
caſe, in this cauſe, as 3 by 


Doctor Burn. 


His Majeſty's Attorney. at the) 
relation of John Blair, Doctor 
of Laws, Rector of Burton Cog 


g les, in the county of Lincoln * 
and the ſaid Jobn Blair, in his; 
own ran | | j 
„„ 
Jobn Cholmley, Eſquire, Jobn 7 
Hopkinſon, and George Nidd, \ Defendants, 


and Jobn Lord Biſhop of Lin- 
coin, | 


By the- Lord Chancellor Nerthington. 


T HIS is an information brought by the At- 
torney General, at the relation of Dr. Blair, 
for an account and payment of tithes i in kind ; the 
claim of the rector ariſes de communi jure ; the de- 
fence ſet up againſt the claim, is firſt an agreement 
entered into, in the year one thouſand, fix hundred 
and ſixty-four, between the rector and the owners 
of the land in the pariſh, for accepting a yearly ſum 
of eighty pounds, in lieu of tithe; but I am of opi- 
nion, that the agreement on the face of it is un- 
equal, as to the conſideration thereby agteed to be 
paid to the rector; for it appears, that the agreement 


was entered into, in order to effectuate an incloſure 
of the open fields in the pariſh, and no conſider- 


ation is given, as to the future improvement of the 
lands by ſuch incloſure, of which the occupiers 


would reap the benefit; but I am clear, that even 


if 


if th 
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Trinity Term, 5 Geo. III. 54 
ir the agreement was equal, it would not bind the s 


ſucceſſor i in the n but would be void as againſt | 
him. 


The next defence ſet up againſt the plaintiffs A 
claim, isa decree in 1677, which appears to be made 55 
in a cauſe inſtituted by conſent between the fame 
parties, that were parties to the agreement in 16643 
for as to the biſhop of the dioceſs being a party, I 
conſider him as ſet up merely for form; and it is 
material to obſerve, that the parties themſelves did 
not conſider the agreement which had been executed 
25 binding on the rector; for they confidered the 
annuity of fourteen pounds, as not being an adequate 
conſideration for the rector's having given up his 
tithe in kind; and therefore they entered into a new 
zzreement, of allowing him an addition thereto of ſix- 
teen pounds, eight ſhillings, and ſeven pence a year; 
and on being allowed that addition, the rector by his 
anſwer conſents to have the agreement eftabliſhed ; 
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\t- itis true, that the decree founded on this agreement 

> Wh ia verbis bind the ſucceſſors in the rectory; 

the but this was a decree founded on an agreement, 

de⸗ which the court never enter into the propriety of, 

men when a bill is brought by conſent of parties; and all 

Ired ſuch decrees are drawn up by the regiſter of the 

Deny court, in the words of the agreement, as a matter of 

ſum courſe ; but I am of opinion, that ſuch decree can- 

op- {ſpot bind the ſucceſſor, The defendant's counfel have, 

un” it is true, cited caſes of a ſimilar nature, and urged 

o be he caſe of Egerly and Price, [which ſee under Mi- - Egerl and Price 
ment baelmas Term, 25 Car. II] reported in Finch's re- Nelſon's reports 
oſure ports ; which I have looked into, and think it a very C: centres 
a6 xtraordinary one, for the judge ſent for the parties 
ft " Woattend him. I can pay no credit to that caſe, nor 

mu o | look on it as any authority, but only the dream 

* ſome note- taker in this court, 

1 


Nun 2 | | The 
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Church cannot 
be preſciibed 


— againſt, 


% 


Trinity Term, 5 Geo. III. 
The agreement and the decree being laid out of the 


caſe, the next conſideration is, Whether a court of 


equity can relieve in the preſent caſe? and I am of 
opinion, there is not a better rule than equitas ſe- 


quitur legem ; it is a fixed rule, that the church can- 


not be preſcribed againſt ; firſt, on account of it's 
high dignity ; ſecondly, on account of it's imbe- 
cility, guia fungitur vice minoris conditionem ſuam melio- 
rare poteſt, deteriorare neguit; at common law, altho' 
the church could alienate with conſent of patron, 
parſon, and ordinary, yet it was under Various re- 
ſtrictions; the patron muſt be abſelutely ſeiſed in fee 
ſimple : if he was ſeiſed only of a fee ſimple condi- 
tional, or baſe fee, the alienation was void; un the 
preſent” caſe, the bar ſet up, by the defendants 
amounts to a made of alienation; and if the decree 
is void, as I am of opinion it is, what then is there 
to ſend to law, when the point is about the extent of 
a.decree of this court ? and if it was ſent thither it 
muſt come back to be ultimately determined here, 


It has been alſo objected, that the length of time 
ought in this caſe to bar the plaintiff ; but I think 
the legal rule, that no preſcription can run ageinſt 
the church, muſt be adhered to; and indeed the 
length of time, in which this agreement was acqui- 


eſced under, is not ſo great as at firſt ſight it appears, 


for the perſon who was rector in 1677, and party ta 
| the decree, and had a right to eſtabliſh the agree · 
ment during his life, did not die till the year 1 718, 


Upon the whole, the incloſure of the lands was fo 
the general benefit of the pariſh; and ſuch lands 
will be continually encreaſing in value, while the 
compoſition given to the rector, in lieu of tithes 
will be gradually Cn | in value z the compoſ⸗ 
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e 
5 tion here regarded only the value of the paſt tithes, 
of without any regard to the future encreafing value of 
e- tithes, which is always allowed for in every private 
n- þill for an incloſure; if, in the preſent caſe, the 
s parties had made an allowance for the future improv- 
e- ed value of tithes, I ſhould not have been inclined 
10 to relieve, but would have left the cal to his legal 
ho' remedy. . 5 
on, 5 | | 
re- I ſhall therefore & decree, that the information, 
fee as againſt the Biſhop of Lincoln, be diſmiſſed with 
di. coſts; and let it be referred to the Maſter, to take an 
the account of the value of the tithes, which have ac- 
ants crued from the time of filing the information, and 
Cree let what ſhall be coming on the balance of ſuch ac- 
here counts, be paid to the relator Dr. Blair, and no 
It of coſts hitherto ; but I do reſerve the conſideration of 
er it ſubſequent coſts, till after the Maſter ſhall have made 
. his report, and any of the parties to be at liberty to 
: apply to the court, as there ſhall be occaſion, 
time ' ws 8 | 
think = „„ 5 1 25 
gain * But if inſtead of a decree in a court of equity, an act of parliament 
had been obtained to carry the agreement into execution, it would have 
d the been binding; but it might have been difficult to have obtained ſuch an 
acqui- act; for a ſum of money incertain, which is always fluQuating in value, 
pears, cannot be deemed a nenne at all events in perpetuity, 3 Burn's 
ity t keclel. Law, 405, 406, 
agree» 
718, A 
was for 
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' tithes 
ompoſ⸗ 


fiat 


Nis TERRIERS. 


34d 


212 
Tal 
* 0 
2% 
77 


1 
din 
Io. 
E 
1 


$59 


Trinity Term, 5 Geo. III. 
*TERRIERS 


Produced in the Court of Chancery by the 
plaintiff, extracted from the Regiltry of the 
Lord Biſhop of Lincoln. 


Burton le Terrier of the glebe lands, leas, and 
Coggles. { balks, with meadows, houſes, barns, 

and tenements belonging to the rectory of Byrton || 
Coggles, in Lincolnſhire, taken the 18th of Aug. 1634. 


Imprimis, A large manſion houſe, with two barnes 
or lathes ; one ſtable and cow-houſe, one dove-houſe, 
with a garden and orchard, and one homecloſe, &. 


as alſo a cottage or tenement, with two cow-gates, 
and ten ſheep-gates belonging thereunto, wherein the 


widow Sawley now dwelleth, 


Item, in Corby Gate Field. 


Fiſh, Four landes butting on Richard Coy, eaſt, 
and Averie Howlding, ſouth-weſt, with 
two balks c on each ſide of them. 


Item, Four landes more n on Coy, eaſt, Han- 
rie Augier, and others, ſ outh-weſt, balk- 
ed on both ſides. 


Item, One headland butting on Corby Mert, 
ſouth, and John Lenton, north. 


> — 
_ * a 6 


— 


* Theſe terriers are taken from the appendix to the reſpondent's caſe, in 
the cauſe of the Attorney General againſt Cholmley, in an appeal heard at 
the bar of the Houſe of Lords, on Monday, November 21, A. D. 1768. 
See this appeal by the name of Cbolmley and his Majeſty's attorney gente 
ral, under Micbaelmas Term, 8 Geo, III. 
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Trinity Term, | 5 Geo. III. 


Item, Seven landes in Peaſanbarrew upon Mrs. Bell, 
north, and divers others. _- balked 
on both ſides. 9 


2 Five landes upon Mr. Hall, weſt, Iilliam 


Newman. eaſt; and one lea upon J. Au- 
| gier, north, balked on both ſides. 


$ * 


Item, Twelve landes, with'a good portion of graſs 
gr ound againſt Mr. Francis Hall 8 wat 


plot, weſt, SR Augier, eaſt. 


ms Fourteen landes, butting on 7. Richardſon, 
ſouth, upon I north, balked on 
each ſide. 


Item, Eleven undes, upon the Muſtet Site, north, 
the highway, ſouth, and a balk on the 
rn - analy; | 


| PER: Thirty-ſix 1 and 3 in the weſt field, 


Iain Tomalin s-hoale, ſouth, againſt the 


highway, north. 


lun, In that field one 3 called the Parſon' s 
Aconcroft, lying on Slicht's wood, north, 


on the lane, ſouth, containing by eſtima- 


tion, about ten or eleven acres. 


* a ö 7 i 


Lowne Field. 


— 


2 Imprimis, Six landes on Saint Thomas, crole-fur- 
long, ſouth, MIO” north, and one 


balk, weſt. 


4 


Item, Eleven landes on the Neatgate, ſouth, 


againſt FJ. Richardſon, north, 
aNno4 Item, 
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Item, 
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Trinity Term, 5 Geo. III. 


Seven landes in Berk Furlong; eaſt, on 


the Cowgate, weſt, _— the parſonage 
leas. 


Three leas in Limeſtones, with a goare, 
whereof one is a head-land at full length, 
upon Adam Brown, ſouth, Bitchſieid Site, 

north, 


Twelve landes, with their ends, on Bitch- 
+ field Site, ſouth, S George Beagle, 
north. 


Sixty landes, and one head- land, with ſix- 
teen leas, lying north on Lowne Mood, 
ſouth, upon Mr, Cholmeley and Mr. Hall. 


Four leas and half the balks on each ſide of 


the joining to the lower end of the par- 
"—_ eben 


Dos lea and two landes in  Waterfurrows, 

- againſt F. Richardſon, north, the high- 
. ſouth. : 

Two landes, with graſs ground at both the 

ends of them, on Richard Bacon, north, 
on the highway, ſouth. 


Nine landes in Sunnizonge, lying againſt 
Kigdale, north, and Sunningdale, ſouth. 
A portion of meadow, commonly called 
the Parſon's litlings, at the back fide of 
Deckon's and Watſon's home cloſe, by eſti- 

mation one acre and an half, 


Redbill 


wn nue "x 
| Redbill Fell. 


Imprimis, Two landes wry a Soere in Brighill 


Furlong, north on the hedges, ſouth 
Tn Nathan ee belies on each fide. 


| Tram, One W « upon Mrs, Bal, eaſt, weſt 


againſt 7. Wi inge. 


Ttem, Two landes in Teugraune Furlonge, upon 
the parſonage headland, north, and ſouth 


againſt Lou Greene, with balks oa each 


= — 


Item, Six landes and two goares on the we fide 
of Low Greene, lying ſouth upon Reobowe- 
Late, balked on each fide. 


- 


Item, Fifteen ha: on Gunerbil, with -« certain 
_ parcels of Greenſward, lying on Rohoegate, 
north, and ſouth upon Averie Holding. 


Item, Twenty landes ok the bm north, 


Mr. re ſouth. 


en, One ind at 8 a upon Capen- 


% 


dale, ſouth upon Richard Coy. 


Item, Seven. landes in Colt forth Dale, againſt Mr. 


Hall, weſt, Averie Holding and Fobn Fobn- 


ſon, ea. 


Item, Three landes near the ſame dale. 


Item, Twelve landes in Little mall arb, 3 


on Mr. OT” ſouth upon Richard 
Carter. 
Jem, 
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' Trinity Term, 5 Geo. III. 
Item, Eleven landes in Great Wall-earth, upon 


Corbymear, ſouth, and againſt the parſo- 
nage of many other lands, vontb. 


Ham, Thirteen landes'i in the Creach 8 upon 

| Fobn Richardſon, weſt, &c,—Taken the 
day above written by Edward Heron, rec. 
tor, ibid. John Augier and Richard Dalby, 
church-wardens; Henry 1 and 2 05 
Allum, fideſmen. | 


A true copy. Jour BRADLIEV, = Reg, 
Lincoln, October 31, 1764. 
| Attorney General againſt Cholmley, 


Proved in court 6 May 1765, in this cauſe, 
dy * A be 


17. Bowyear, New: Reg, 


A Terrier * ground being to the parſo- 
nage of Burton Coggles, meaſured after ſixteen 
feet and an half to the pole, Anno 1649, 
copied from Mr. Halls ongind, November 


6, % 
"Ah R, P, 
The ſituation of the parſonage ) | 
| 4 ©. 18 


| cloſe and PO. all aJomigg 


c 
A concroft cloſe paſture " i © 3 
A piece of meadow in Litlings, 2 0 2 


A cottage 


ge 


Trinity Term, 5 Geo. III. 
. or ee 
A cottage and pingle near * 

; . | | 0 
church- yard, | 


7 2 v9 
e Rect: BY 
Lowndfield, 32 0 34 
An in Creachfield, 15 | 28 


_Redbill-field, - 30 1 11, 


Acres in toto 102 1 30 


Towne land in Mr. Hall's poſſeſſion 


A lee in the Loundfield, © 2 34 


W Loundſeld, 1 2 30S | 
Meadow 1 13 1 833380 22 


Toa! 3 3 25 


I | | 
Weftfield, 6 3 20 84 3 13 
I So 5 


- 


The great cloſe abutting _—_ Loh | 
Bitchfield, Lound Moods, contains 5 : Leg 


The plowed cloſe adjoining to wh 
| | 2 233 
contains | | 
| The other cloſe of glebe next the 2 5 
town, called Littling, 32 


Total 94 © O 


Surveyed by Vincent Grant of Willropth, 
' 19th of December, 1773. | 
| | This 


535 


Trinity Term, 5 Geo, III. 
This was proved to be in the hand-writing of the 
Reverend Fohn Adamſon, formerly rector of Burton 


Coggles, by the evidence of Mrs. Katherine Adamſon, 
his daughter, taken i in the cauſe, 


Delivered to Dr. Blair with other papers, relating 
to the rectory of Burton Ts. by Samuel Salter, 
late — | 


Exrrafted from the Regiſtry of the Lord Biſhop 
of Lincoln. 


November 4, 1662. 


A true 8 perfect Terrier of the gleab lands 
belonging to the rectorie of Burton Coggles. 


H E parſonage houſe, with the yard, garden, 

and orchard, and one cloſe adjoining upon the 
dwelling houſe of four acres; one cloſe abuttinge 
eaſt upon the cloſe called the Land Field, in 'the te- 
nure and occupation of Henry Hall, Eſq; and abut- 
ting weſt on Lound Leer, in the tenure and occupa- 
tion of John Collingwood, and abutting north upon 
Lound Mood, in Bitchfield lordſhip, and ſouth upon 
the parſonage homecloſe, and other cloſes thereunto 
adjoined, containing fourſcore and two acres; one 
cloſe in weſt by lordſhip, abutting eaſt upon Lowne 
Mood, welt upon Pickeworth paſture, now in the te- 


nure and occupation of Henry Carter, and Valentine 


* Lentan, north, upon Cow Bottoms, in the tenure and 


occupation of John Smith, and north upon the fore- 


mentioned parſonage cloſe, containing eleven acres; 
one cottage joyning upon the church-yard, one rood, 
one cloſe being in Redbill-field, abutting upon Oſgrave 
wood, eaſt, and one cloſe in the tenure and occupa- 


tion of John Harbe, north, and one other cloſe in 


the 


T 


Trinity Term, 5 Geo. III. 
the tenure and oecupation of Henry Hall, Eſq; ſouth, 
and upon the highway weſt, containing four Acres. X 


Qne pingle adjoining upon the church-yard, two 


roods. 
William Hd; Wan 


John Warner, Reber Lenton, Church-wardens. 

A true copy. | 5 Jobn Bradley, wig 88 
n Octtber 31, 1764. 

Attorney General a Cholmley, 


Proved in court 6th May, 1765, in this cauſe, 
by Samuel Mitchell. 


\ W. Ber, Dep. Reg. 


ne * the Regiſtry of the Lord Biſhop 
of Lincoln. 


ene 4, 1 664. 


: | 
n A true 100 perfect Terrier of all the gleab 
ot lands, belonging to the rectory of Burton 
Coggles. 


H E dwelling-houfe, with the outhouſes, yard, 
and homecloſe adjoining, containing five acres. 


One cloſe abutting upon the ſaid homecloſe, and 
3 the homecloſe of Thomas Vatſonne, and the home- 
4, cloſe of Nathaniel Allum, and the homecloſe of Jobn 
ve | [Paterfall, ſouth, and "you Bitchfield Lound wood, 


north, 
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Trinity Term, 5 Geo. III. 


nerth, and Lownd leas cloſe, wu containing four- 
ſcore and two acres. 


One cloſe lying in Woftbie Field, abutting upon 
Cowbottom cloſe, north, upon the aforeſaid cloſe be- 
Jonginge to the reQory of Birton Coggles, ſouth, and 
upon Pickworth paſture cloſe, weſt, and Bitch ſield 
Lound word, eaſt, containing eleven acres. 


One clofe in Redhill Field, abuttinge upon O/ſgrave 
Mood, ſouth, upon the highway, north, upon Eam/- 
well cloſe, weſt, and upon Eaceps cloſe, eaſt, con- 
taining four acres. 


One cottage with the yard abutting upon the 
chureh- yard, and one pingle abutting upon the church- 
yard, and on the ſtreet way, containinge one acre. 


IWilliam Aynough, Rect. 


A true copy. ' Fobn Bradley, Dep. Reg. 


Lincoln, October 31, 1764. 


Attorney 8 an n, ; 


Proves i in court, 6th May 1 765, in this cauſe, 
by Samuel Mitchell. 


W. Bowyear, Dep. Reg. 


A Terrier 


pea 


ele 


er 
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2 rinity Term, 5 Geo. II. 


A Terrier produced i in the court of Chancery by 


the defendants. 


Extrafted ow the Regiſtry of the Lord Biſhop | 


of Lincoln. 


A true Terrier of the glebe lands belonging t to 


the rectory of Burton Coggles, given in at the 
Lord Biſhop of. Lincoly's viſitation, held at 
Stamford, 14th agil, 1671. 


NE cloſe lying on the north fide of the par- 


ſonage houſe, containing four acres and twelye 
pearches, 


9 


An houſe and pingle by it, adjoining to the church 
yard, containing one rood and twenty-two pearches. 


One plott or parcell of ground, adjoining upon 
Bitchfield Lound wood, containing nine. acres, 
more or leſs. 


One parcell of DP adjoining upon — 
wood, containing four acres, 


One other cloſe, called Pickworth paſture cloſe, in 
W:ſtly, within the pariſh of TN ER containing 


eleven acres more or leſs, 


= John Adamſon, Rect. ib. 
© Thomas Watſon. 
His 
Eſau F Brown. 
Mark 


Michaelmas. | 


559 


tioned decree is erroneous, the appellants humbly 


| {which ſee under Trinity Term, 5 Geo. III.] ſhall be 


Michaelmas T erm, 8 Geo. III. 
November, A. D. 1767. 
ä In the Hoſe of Lords. 


Mountague Cholmeley, Eſq; * Heir} 
at Law, and perſonal Repre- 

ſentative , of his Father, Jobn 

 Cholmate, Eſq; deceaſed (a late 

Appellant), Jobn Hopkinſon, and 

| George Nida, 


Appellant 


8 
11 4 
His Majeſty? 8 Arrorney, the Re- 
verend Jobn Blair, Doctor off 
Laws, Rector of Burton Coggles, 
in the County of Lincoln, and 
the Right Reverend John Lord | 
Biſhop of Lincoln, . 


— 


The Caſe of the Appellant +. 


9 \ H E faid Jobn Cholmeley, John Hopkinſon, and 
| George Niad, being adviſed, that the Jaft men- 


hope, that the ſaid decree of 17th June, 1765, 


reverſed, and the ſaid information be wholly diſmiſſ- 
ed, Io the following, _—_ other 


Cbolmeley, Eſq; defendant in the ſaid ſuit in Chancery, adminiſtration with 
ahe will annexed, was, ſomc ſhort time ſince, granted to Mountague Chvl- 


revived the ſaid appeal, by virtue * an order of the Houſe of Lords, dated 
24 March, 1768, 


EIS — _ 
— * 
— —— 8 — 7 
K» (- — OE Mt — — — woe = — 
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- 


— 


* The original appeal afterwards abating by the death of the faid Juli 


meley, Eſq; (the only ſon and heir of the ſajd Jebn Cholmeley. Eſq;) who 


r See the caſe under Trinity Term, 5 Geo. III. 
R E ASONSs: 
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RE O N 8. 

1/1, By the common law, the parſon, patron, and 
ordinary might alienate the poſſeſſions of the church; 
and though the ſtatute of the 13th of. Queen Eliza- 1 GO 
beth, to prevent the impoveriſhment of ſucceeding | 
incumbents, hath reſtrained his power ; yet both the 
court of Chancery and Exchequer have underſtood 
and expounded the act by a maxim of common law, 
that eccleſia meliorari non deteriorari bote, and have 
been of opinion, that the legiſlature did not intend 
to prevent exchanges or bargains, by which ſucceed- 
ing incumbents might be benefited ; for there are 
ſtill remaining upon the records of both courts many 

inſtances, both before and after the decree in queſtion, 
of decrees eſtabliſhing the like agree ment againſt the 
ſeveral lay parties, their heirs, executors, and ad- | 
miniſtrators, and againſt the incumbents and their 
ſucceſſors (as this caſe is), none of which, before the 
preſent, were ever impeached by ſubſequent decrees 
of a court of equity; and this practice continued, 
until, by the frequency of parliament, it became 
more convenient to have ſuch agreements eſtabliſhed 
by the legiſlature, This practice cannot be accounted. 
for, unleſs the great perſons, who ſat in both courts, 
765 had, upon the conſtruction of the act of parliament, 


8. 


nts. 


1 Wa of opinion, that it was not contrary to law, to 

miſſ⸗ eſtabliſh ſuch an agreement upon pregnant proof 
made, that it was for the benefit of the church; and 

pn to give the act of Queen Elizabeth at this time a dif- 

ig Fob ferent expoſition, will not only contradi& the opi- 

on with nions and acts of the judges of both courts, but, in 

gue Chal this caſe, diſturb an uninterrupted quiet enjoyment 

gz) who 

8 of lands and tithes for a century and upwards, and 
may have the like effect upon other- pars” of the 
kingdom. 
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2h, That the agreement in queſtion was beneficial 
to the church, cannot be doubted, when the incum- 
bent and the Biſhop both ſubſcribe to the propriety 
of it in their anſwers; and the reſpondents have not 
now made w proof that it was aner. 


zaly, However the queſtion FO be conſidered 
at law, yet in equity no agreement ought to be re- 
ſcinded, without reſtoring the parties to their for- 
mer condition': It ought to be reſcinded in the 
whole, or not at all. By this decree, this agree- 
ment is reſcinded in part, to the prejudice of the 
appellant Mr. Cholmeley, to the amount of twenty- 
nine acres of land ; for the decree, though it com- 
pels the appellants to account for their tithes in kind, 
leaves the reſpondent Blair the benefit of the ſtatute 
of limitations, to prote& him in the poſſeſſion of 
twenty- nine acres more than his ancient glebe, 
amounted to. He that would have the aſſiſtance of a 
court of equity, muſt do equity; and therefore the 


reſpondent ought not to have a decree for tithes in 


kind, but upon the terms of his yielding up the _ 
ſeſſion of the.ſurplus glebe lands. 


4thly, An account is decreed of the tithes in ſpecie, 
notwithſtanding the record in the King's Bench is an 
evidence of ſome weight, that the ancient mode of 
tithing in the pariſh before the decree of 1677, was 


according to the cuſtoms ſtated in that record; 


and therefore if the record is not to be taken as a de- 
ciſive proof of the cuſtoms, yet it is a forcible 
ground for directing an inquiry touching ſuch cuſ- 
toms; for if it is barely probable, that all tithes were 


not payable in kind, it is unjuſt to decree it abſo- 
lutely without inquiry, 


| 5thiy, 


Michaelnas Term, 8 Geo. III. 


Sthy The decree in this cauſe is directly oppoſite 
to an inrolled decree of the ſame court, inſiſted upon 
by the appellants; which inrolled decree is by law 
binding and concluſive upon the perſons named in 
it, until reverſed by a ſuperior judicature; and the 
reſpondent, being a ſucceſſor in the rectory, is nam- 
ed in the decree as a perſon bound by it, 


The Cole of the Reſpondent *. 


In the month of November, A. D. 1767, the ap- 
pellants preſented their appeal from the ſaid decree 
to their Hugs, praying, that the ſame __ be 


But the 1 his Majeſty's ta gene- 
ral, in behalf his Majeſty, and the reſpondent John 
Blair, humbly inſiſted, that the decree is juſt, and 
agreeable to the rules of equity, for the followings 
among other, | | 


REASON Ss: 


1//, The agreement of 1664, which is the origi- 
nal foundation of the appellants claim of exemption 
from the payment of tithes in kind, was confeſſedly 
entered into between the then owners of the lands 
within the pariſh, and the then rector only, there- 
fore it could not bind any future incumbent of the 
rectory, as neither the patron or ordinary were 
parties to it; - and the agreement, upon the face 
of it, appears to have been founded either in 
fraud, miſtake, or colluſion; for it recites, that the 
glebe belonging to the rectory did not exceed eighty- 


» Fee the caſe of the plaintif under « Trinity Term, 5 o. III. 
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four acres, though, by the reſpondents evidence it 
appears, that the glebe did then conſiſt of above 
one hundred and two acres, beſides a very extenſive 
and valuable right of common ; the reſpondents al- 
lotment therefore of one hundred and thirteen acres, 
was ſcarcely an equal exchange for the glebe and the 


right of common enjoyed by the rector before the 


agreement; therefore it is inſiſted, that, as to the 


agreement, it is void, as againſt the reſpondents, 


either from the nature of it, as not being entered into 
by the proper and neceſſary parties; or ſuppoſing it 
to be in that reſpe& effectual, it muſt neceſſarily 
fail, as not being a fair and bona fide agreement, the 
compenſation made by it to the rector, in lieu of his 
glebe and rectorial rights, not being juſt or adequate, 


| 2dly, The decree of 1677, confirming the agree. 
ment, with the variation as to the ſums to be paid 
by each of the eſtates in lieu of tithes, meets with 
the ſame forcible objection in reſpect of the want of 
proper parties to the ſuit in which it was made, it 
being provided by the common law, that no right of 
the church ſhould at any time be alienated, without 
the conſent of all parties, who could be in any ſort in- 
tereſted in them, viz. the parſon, patron, and ordinary: 

In this caſe the rectorial rights were all alienated and 
given up, and the patron (whoſe particular right, in 
reſpect of the value of the rectory, was materially 
affected by it) was no party, either to the agree- 
ment in the firſt inſtance, or to the decree by which 
the appellants contended, that the agreement was 
confirmed, and his right moſt eſſentially prejudiced : 


But this eſſential defect is greatly increaſed in the 


. preſent caſe, when it is obſerved, that the patron is 
in the King, whoſe right can never be legally taken 
away by colluſion ; and to this it may be added, 

that 


85 Michaelmas Term, 8 Geo. III. 


that even a decree can add no ſtrength to this illegal 


tranſaction, as it is particularly provided againſt by 
the 13th of Elizabeth, chap. 9. § 8. where it is de- 
clared, that all judgments hereafter to be had for 
the intent to have or enjoy any leaſe contrary to the 
ſaid ſtatute, or any of them, ſhall be deemed void, 
in ſuch ſort as bonds and covenants are appointed to 
be void, which are made for that purpoſe ; for by 
the 14th of Elizabeth, chap. 11. all bonds, con- 
tracts, promiſes, and covenants, are declared to-be 
of the ſame nature, to all intents and purpoſes, as 


leaſes, many evil- diſpoſed perſons having (as it is 


there cited) defeated the true meaning of the ſtatute 
of the 13th Elizabeth, chap. 20. by aſſerting, that 


bonds and covenants were not in law taken to be 


leaſes. 


Appellant's Objedtions anſwered. 
, It was inſiſted, that the defendant Dr. Blair, 


ought not to have been permitted to ſet up his de- 


mand after an acquieſcence by the crown as patron, 
and by the ſeveral rectors who have held the rectory 


ever ſince the making of the agreement and decree; 


and particularly after an acquieſcence by the reſpon- 
dent Blair himſelf, from the end of the year 1756, 


14 Ez, chaps 


13 Eliz, chap, 


20. 


when he was preſented to the rectory, to the begin- 


ning of the year 1762, when the information was 
filed. 


Acquieſcence cannot be urged as an objection to 
the crown; and therefore, as the right of the crown 
in quality of patron of this rectory, will. be mate- 
rially prejudiced, if the decree of 1677 is to be 
conſidered as a bar to the reſpondent Blair's claim 
of tithes in kind, it may perhaps be unneceſſary to 


give any anſwer, as to the acquieſcence imputed to 


0 03 | the 


Anſwer. 
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13 Eliz, chap. g. 
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Anſwer, 
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the reſpondent Blair, and his ſeveral predeceſſors : 


But this objection, if admitted in its full force, will 
have but little weight when it is underſtood, that 
Mr. Adamſon, the rector, who was party to the de- 
cree of 1677, and conſequently bound by it, lived 
in the enjoyment of the rectory to the year 17 18. 
Mr. Dongworth who ſucceeded him, held it four 


years, only to the year 1722, and Mr. Nicholſon, the 


next ſucceeding rector, enjoyed it from 1722, to 
1728, only a ſpace of fix years. Dr. White Kennet 
held it from 1728 to 1740, and Dr. Salter from 
1740 to 1756; ſo that the reſpondent Dr. Blair, 
who cannot be conſidered as claiming under any of 
the former reCtors, is anſwerable for his own acqui- 


eſcence, which was for a very ſhort time, conſider- 


ing the difficulties he had to encounter in obtaining a 
thorough knowledge of the foundation of the ap- 


pellants claim of exemption, againſt the united efforts 


of the whole pariſh, whoſe intereſt it very evidently 


appears to have been, to prevent the reſpondent from 
acquiring that CLONES; 


177. The appellant contended, that the agreement 
cannot be reſcinded in part, if not in toto, 


It is true, that it is now impoſſible to reſtore the 


reſpondent Dr. Blair to the poſſeſſion of all thoſe 


rights which were enjoyed by the rector before the 
agreement was entered into, and therefore it was 


that the reſpondents by their information itſelf 
waved any relief, in reſpect of the glebe ; but it is 


ſubmitted, that the impoſſibility of doing the reſpon- 
dent complete juſtice can never be urged as a reaſon, 


why as much juſtice ſhould not be done them as the 


preſent ſtate of things will admit; and as that part 


of the agreement which regards the tithes; is totally | 


diſtin 


ed 


Michaelmas Term, 8 Geo. III. 


ditin&t matter from that part of it relating to the 
glebe, the reſpondents may have the relief given 
them by the decree now appealed from, without diſ- 
turbing or in the leaſt interfering with the other 
part of the agreement reſpecting the oe 


567 


Z3aly. The laſt head of objection, mul by the ap- 
pellants, to the relief given to the reſpondents, by 
the decree appealed from, is the prohibition iſſued 
from the court of King's Bench, in the third of James 
the ft, by which the appellants contend, that it 
appears the rector is not intitled to all manner of 


f tithes in kind, but only to ſuch titheable matters as 

; are mentioned in the prohibition, 

1 This abjeQtion will receive a full anſwer when it Anſwer, 

- is conſidered, that no final judgment was ever pro- 

$ nounced in the ſuit in which the prohibition iſſued, 

y and. conſequently the writ of prohibition itſelf can il 

n never be ſet up as a bar to the reſpondents claim, of |; 
what is due by common right, and the defence ariſ- 1 
ing under the prohibition, is inconſiſtent with the re- 1 

it citals in the agreement, upon which they rely, as i 
the foundation of their claim of exception, itt 

* For theſe and other len the reſpondents hum- 

ſe bly hope that the decree ſhall be affirmed, and the 

ne appeal diſmiſſed without coſts. 

as ; | 

If | November 21ſt, 1768. 

is Ordered and adjudged, that the appeal be diſ- Joigment of the 

n- miſſed this Houſe, and the decree therein complain. Mouſe. MSS. 

n, ed of, be hereby — 

he 

art See the aid cauſe and decree under Trinity 

y Term, 5 Geo. III. : 


act 0 04 | i. 


- down barley or 


Miachochmas * erm, 9 Geo. III. 
„ 1768. ; 
In the Exchequer. 5 

Erfſtine againſt Ruffle. 

5 on F* HE queſtion was, whether all the wheat grow. 


oats before tithe ing in a field muſt be cut down, before the 


ſet out; and tithe of any part of the wheat muſt be ſet out? 
whether tithe 


ſet our betore The caſe of Mather againſt Holmwood [which ſee 


reaſonable quan- , 
ee dee en under Michaelmas Term, 5 Geo. III.] was cited, and 


cut down, muſt relied upon by the counſel for the plaiatiff, as a de- 
always depend 
upon the. cir- termination in point. 


cumſtances 


of each particular caſe, 5 Bac. Abr. 74+ 


The late Mr. * Huſſey, after opening for the defend- 


ant, obſerved, that the queſtion was not, according 


to his recollection, much argued in the caſe of Ma- 
ther againſt Holmwoed ; for that ſome circumſtances 
of fraud appearing in that caſe, he, who was of 
counſel with the defendant, commended it to his 
client, to ſubmit to a decree, for accounting for the 
tithe in queſtion, without coſts. Having obſerved 
eee ne this, he with that delicacy and candour, for which 
delicacy and he was moſt remarkably diſtinguiſhed, begged to be 
Candoure 
informed by the court, - whether he was precluded 
by any thing which fell from the court, in Mather 
againſt Holmwoed, from arguing the queſtion in the 


I. c. B. Parkes Preſent caſe. Hereupon Parker, chief baron, ſaid, that 
eminent for 
greatneſs of mind and goodneſs of heart, 


— 


1 — SC 
— 


* See © the Nomenclature of MWeſimi nſter- hall, ſubjoined to the Bio- 
graphical Hiſtory of Sir William Blacſiſtone, octavo edit. 1782. J. R. 


it 


it 
it | 
are 


Bio- 


| Michaelmas Term; 9 Geo. III. 


it was the deſire of the court to have the dl. A 


it being a queſtion of the utmoſt importance, fully 


argued ; and, which ſhewed true greatneſs of mind, 

as well as goodneſs. of heart, he added, that, for his 
own part, he ſhould be glad to reconſider the queſ- 
tion, in order to have an opportunity, in caſe he 
ſhouli ſee reaſon for it, of departing from the opi- 


nion he had for ſome time entertained. After hearing 


the queſtion fully argued, and taking time to con- 


| fider, the opinion of the- court was, that it is not ne- 


ceſſary to cut down all the wheat growing in a field, 
before the tithe of any part of the wheat is ſet out; 
and that the tithe may be ſet out, as often as a rea- 
ſonable quantity of the corn growing in a field is 
cut down. 


Another queſtion in this caſe was, whether all 


the barley or oats growing in a field muſt be cut 


down, before the tithe of any part of the barley or 


oats can be ſet out? The opinion of the court was, 


that it is not neceſſaay to cut down all the barley or 
oats growing in afield, before the tithe of any part can 
beſet out, and'thatthe tithe may be ſet out as often as 
a reaſonable quantity of the corn growing in a field 
is cut down. The court did not aſcertain what is a 


reaſonable quantity of corn to be cut down, before 
any tithe is ſet out; ſo far from doing this, it was 
| ſaid, that it could not be done; inaſmuch as it muſt 
always depend upon the circumſtances of the parti- 
cular caſe, whether the tithe was ſet out before a rea- 


ſonable quantity of corn was cut down, 


The opinion of the court, upon good confidera- 


tion, was, that unleſs . be a We of the pa- 


a a cuſtom to the contrarys 


_ Triſh 


Every tenth 
cock of barley 


muſt be ſet out 


for tithe, unleſs 


5 Bac. Abr. 75. 
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| riſh to ſet the tithe of barley out in ſome other man- 
ner, the barley muſt be gathered into cocks, and 
every tenth cock muſt be ſet out for tithe. 


In the Exchequer. 


Cecil Willis, D. D. vicar of Holbeach 


ö ies 
in the county of Lincoln, Fruit, 
— Harvey, and others, Defendants, 


Taken from a quarto pamphlet, intituled, *© The Na- 

ture of Agiſiment Tithe of Unprofitable Stock,” il- 

luſtrated in the caſe of the vicar of _ Holbeach, 
edit. 1778. 


Apiſtment tithe LAINTIFF was vicar of the very extenſive 
corey"; "lung and rich grazing pariſh of Holbeach, in the 


>: 1 county of Lincoln; in which the revenue, like 
other vicarages, ariſes out of what is commonly 
(though erroneouſly) called the ſmall tithes, amount- 
ing annually to a ſmall ſum, very inadequate to the 
extenſiveneſs and fruitfulneſs of the pariſh. 


This bill was filed by him againſt the defendant, 
and others, in order to ſtrike out a tithe (intirely 
new to the pariſhioners, as they acknowledged in 
their anſwer to the bill) for the ſummer eaten 
ground, which would be in ſome meaſure propor- 


tionate to the impropriator's tithe of corn and 
hay, c. 


By the endowment of Holbeach, the Biſhop of 
Tincoln is intitled to the tithe of corn, hay, wool, 


, 


lamb, 


Mibaelmas Term, 9 Geo. III. 


57 


lamb, and flax, duntaxat; cætera quecungue quando- ks 


cunque quotieſcunque — l ad portionem 
vicarii. 


Upon theſe general words, cetera guæcung; &c. 


the plaintiff grounded his claim of agiſtment tithe | 


for all unprofitable ſtock ; which cauſe was heard 
and determined in the court of Exchequer, Michael- 
mas Term, 1768. | 


Minutes of hs decree. 


„ Parson * BATEMAN + obſerves, that theſe Asiſtment tithe, 
and mode of 
payments 


minutes are of ſuch high authority, and, beſides giving the 
bell ſanction to the rule, by which to value the tithe of 
ogiſiment, flate the ſubject in the fulleſt and cleareſt 


light, He therefore deemed them a moſt valuable acquiſi- 


tion, and their inſertion indiſpenſible. 
By the court of Exchequer. 


% Agiſtment tithes are ſuch as are due upon the 
paſturage of unprofitable cattle; and unprofitable 
cattle are ſuch as having neither been brought to 
the plough, nor to the pail, yield no titheable pro- 
duce, To theſe may be added ſheep from the time 


* 


* The biographer of Sir Villiam Blackſtone informs us, that that 
lawyer declares the appellation of parſon (however depreciated it may 
be, by familiar, clowniſh, and indiſcriminate uſe) is the moſt legal, 
moſt beneficial, and moſt bonourable title a pariſh prieſt can enjoy, 
See Biographical 2 0 of Sir William Blackſtone, - $0, edit. 1783. 
5. 52. n. F. R. 25 


— 


In his © treatiſe on agiſtment tithe,”* chap, V. p. 25. J. R. 


they 


Agiftment 


tithes, what. 


Unprofitable 
cattle, what, 
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Tbe legal and 


equitable mode 
of paying agiſt- 
ment tithes, 


Tithes of pro- 
duce of earth 
eonſumed, while 
cattle are kept 
In unprofitable 
Kate, is the 
agiſtment tithe 
aue. g 


Tenth of the 
produce con- 
ſumed by the 


"animal, to be 


paid for agiſt- 
ment tithe. 


Nic baelmas Term, 9 Geo. III. 


they are ſhorn, to. the time they are ſold to the 
butcher, or otherwiſe diſpoſed of,” 


* 
% 


c What is moſt material to the clergy in the pre- 
ſent caſe, is, the mode of paying theſe tithes. Dean 
Watſon, and, if we miſtake not,.Gib/on and Burn, and 
other writers of eccleſiaſtical law, have propounded, 
that the tenth of the total, or of the improved value, 
ſhall be paid to the parſon ; that is, if an ox bred 
by the farmer, and never uſed in the plough, is 
brought to the market, the tithe for what he is ſold 
for, ſhall be paid ; but if he has been bought at a 
certain age, and afterwards fold, the tenth of the 
improved value ſhall be paid.” 


« This was a vague and uncertain method, and 
in fact not founded on any legal principles; for it 
is not the tithe of the value of the cattle, which 
might be more or leſs, according to the ſkill or ig- 
norance, the good or ill fortune of the farmer, which 
is due de jure to the parſon; it is the tithe of the 
produce of the earth conſumed during the time ſuch 
cattle are kept in an unprofitable . that is pri- 
marily and ab origine due.“ 


6 This then muſt be the mode of payment; a 
farmer breeds an ox, and at three years old ſells bim 
to a grazier for ſeven pounds; according to the 


above mentioned authorities, the parſon would be 


intitled to fourteen ſhillings ; but it ſhall appear 
that he 1s not, for, upon the ſame principle, he would 
be intituled to a tenth part of the carcaſe, had the 


farmer killed him; whereas he could have no ſuch 
Tight, his claim being founded excluſively on the 


| tenth 


Mic baclmas Term, 9 Geo. III. 


tenth of the produce conſumed by the animal he muſt. 
therefore be paid thus: 


| | 1 | Keeping | Tithes. 
What is the price) 1" 1 060Jo20 
of keeping the ) g. 115010 36 
We | 5 2 05 010 4 6 


— —— 


5 00.0 0100 


« When the ox is in the hands of the grazier, a 
ſecond tithe ariſes, probably to another parſon in 
another pariſh ; he keeps him twenty weeks, and 
then ſells him to the butcher for ten guineas; the 
improved value is three pounds ten ſhillings, but the 
parſon ſhall not be intitled to ſeven ſhillings for his 
agiſtment tithe ; for then he would avail himſelf of 
the ſkill, addreſs, and judgment of the grazier, who, 
for ought he knows, may have over-reached the 
butcher, and ſold the animal for more than he will 


It is the tenth of 
the price of 
keeping the ani- 
mal that parſoa 
may claim for 
agiſtment tithe, 


yield; it is the tenth of the price of keeping him twenty 


weeks, that he may claim, which amounting to forty 


ſhillings, leaves him four; and ſo it is with reſpect 


to colts, and other animals coming under this de- 
nomination ; and this is the legal and equitable mode 
of pay ment.“ 


Aura of decree from Sinus on the aal of 


agiſiment tithe, &c. p. 15. a 

< The court declared, met che plaintiff, as vicar, 
hath, by virtue of the endowment, been from the 
time of his induction, and ſtill is, intitled to the tithe 
of the agiſtment of all ſheep kept and depaſtured on 
the lands in the pariſh of Holbeach, from the time 


Subſtance of the 
decrees 


the ſame were laſt ſheared, until they were ſold off 
2 or taken out of the ſaid pariſh for ſale, or for 


ſome 


574 Michaelmas Term, 11 Geo. III. 
| ſome other purpoſe, before the next ſhearing time; 
and therefore the court did decree, that all the de. 
fendants, the occupiers, ſhould account for ſuch ſheep 
' agiſtment tithe, and alſo all other agiſtment tithe for 
unprofitable cattle (with coſts) for the whole time 


| ſince the ſaid vicar's induction (nineteen years) &,, 
& Poa . 


U * 


1 Michaelmas Term, 11 Geo. III. 
' i ; In the Exchequer. 
bb Francis Yateman, Fuaintiff. 
| fb Cox, Elizabeth Lane, widow, 
4 Phanuel Bacon, D. D. and Jo. ¶ Defendants 
i nathan Martin, | 
„1 The plaintiff*s caſe as flated in his own plead- 
ings, extracted from the printed caſes of appeal, 
delivered to the Lords, counſel, and parties con- 
cerned, previous to the hearing, with the manu- 
ſcript judgments of the Houſe, indor ſed thereon. 
ar | HE church of Dorche/ter, Oxon, is a very 
overs Fo ancient church, founded in the earlieſt 


ages of Chriſtianity in England, and the mother 
church of it's peculiar, and as ſuch, the rectory or 
ſpiritual profits of ſuch peculiar belonged thereto, 
as, it is preſumed, of original right ; in which pe- 
culiar are the towns of Dorchefler, Benſon, War- 
| borough, Stadham, Chiſlchampton, Drayton, Clifton, 
| _ Cr and Baldon, or Baldington, 


under 
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under which general name of Baldon or Baldington are 


comprehended and known the townſhip of Tot Bal- 
din, Marſh Baldon, Saint Lawrence Baldon, and Little 


Baldon, and every of them, all lying within the 


boundary of Baldon-field, but neither of them of it- 


ſelf known by the name of Baldon without other ad- 


dition; and all the Baldens keep the ſame feſtival, 
being that of Saini e. 


The church of Dorchefter, with the ſpiritual pro- 


fits of it's peculiar, was anciently parcel of the poſ- 


ſeſſions of the Biſhop and convent of Dorchefter, and 
after the removal of the ſee to Lincoln, ſuch ſpiritual 
poſſeſſions remained the property of it's chapter, 
conſiſting of ſecular canons, with an abbot prefiding 
over them, inſtead of the . 


= 


Beſides the rectory or ſ piritusl revenues of the pe- 
culiar, it appears, that the ſaid monaſtery, before the 
year 1291, had the rectory of the church of Shirburn, 
another ancient mother church within the fame 


county, appropriated to it? s uſe, but thoſe of the pe- 
culiar, it is conceived, belonged to it, from the ear- 


lieſt payment of tithes ; it appears alſo, to have had 
ſundry temporal eſtates ; and there is great ground. 


to conclude, that the abbot had an houſe at Shir- 
burn, and often retired thereto, and was there at the 


time of the ſurvey of the poſſeſſions of the monaſtery 


of Dorcheſter, 26 Hen. VIII. 


Dorcheſter church, and the whole of it's peculiar, 
is in the deanery of Cuddeſden, but Shirburn in the 
deanery of Alen; and whether through the hurry 
and confuſion of thoſe times, or the inaccuracy of the 


ſurvey of 26 Hen, VIII. all the poſſeſſions of Dar- 


cheſler are returned therein, as being in Aſlon deanery, 
although 


„ 


8 ritual profits 
of its peculiar to 
whom belong- 
ing. 


Before 1291, 
rectory of Shir- 
burn approprĩ 
ated to the uſe 
of the mona- 
ſtery of Der- 
cheſter. 
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Dore beſterehureh 
in the deanerj 
of Cuddeſden, but 
Shirburn in that 
of Aſton. 
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Monaſtery diſ- 
ſolved. 


endowed ; 


Michaelmas Term, 11 Geo. III. 


although Dorchefter church, and the whole of it's 


peculiar , is in the deanery of Cuddeſden, and rated 


amongſt other churches, having ſpiritualties in the 


deanery of Cuddeſden, in the year 1291, but no ſuch 


church as Marſh Baldon, having any ſpiritual en- 


dowment, is to be met with in the taxation of ſpiri- 
tualities, in the year + 


The geculiar or ancient church of Derchefter be- 
ing very extenſive, and many villages or hamlets 


within it, remote from the mother church, occa- 


ſioned the erection of many chapels within it's 
peculiar rectory, ſubſequent to the diviſion of the 
dioceſs into parochial cures, and the eſtabliſhment 


of tithes in this kingdom, ſome of which cha- 


pels were independent chapels, endowed with a 
temporal revenue in perpetuity by ſome pious per- 
ſons for maintenance of a prieſt to perform divine 
ſervice; and for the better accommodation of the 
inhabitants, were allowed the privilege of ſacraments 
and burials, and other parochial rights, and pre- 
ſentation being made of ſome of them, by their 
founder or endower, became from that time preſen- 
tative, and inſtitution the mode of inveſting it's in- 
cumbents with ſuch temporal revenues wherewith 
and to enable them to recover and defend 
the ſame was. practiſed and allowed ; others have no 
ſuch proviſions, yet moſt of them, either through 


_ the preſentation of their patron, or vulgar reputation, 


have now-acquired the reputation of pariſh churches, 
and the hamlets wherein ſituated diſtinct pariſhes, 
although anciently parcel of Derchefter, and no tithes 
belonging of original right. x to any of them, except 
hs cls 


The convent of Dorcbeſter being diſſolved in the 
reign of * — the Eighth, the crown, for va- 
laable 


' Michaelmas Term, 11 Geo. III. 8 


$77 


Juable conſider ations paid into the Exchequer, granted : 
it's ſpiritual revenues out in parcels to ſundry pur- 


chaſers by ſuch deſcriptions as appeared beſt adapted 
to aſcertain the matters granted; and this, accord» 


ing to the language of ſuch gtants, was by the de- 


ſcription of the rectory of ſuch place, Sc. whereof 


the grant was of the ſpiritual profits of tithes; 


amongſt others, one Toppes in 28 Hen, VIII. had 
a grant of all tithes, and glebe lands of all the 
Baldens, parcel of the peculiar rectory of Dorche/ter, 
by the deſcription of the tectory of Ballon, parcel of 
the poſſeſſions of the monaſtery of Dorcheſter; and 
in the eighth year of Queen Elizabeth, the crown, 
in conſideration of eleven hundred and fifty- two 
pounds paid into the Exchequer, granted ex certd 


ſeienttd, the reverſion of ſuch rectory of Baldon gene- 


rally parcel as aforeſaid) to one Hall in fee, ex- 
cepting the advowſon of all rectories, Vs and 
churches. 


In the eighth year of Queen Elizabeth, Hall grant- 
ed the ſaid rectory of Baldon to one Anthony Pol-- 
lard, an anceſtor of the defendant Lane, in fee, from 
whom it deſcended to John Pollard, and after- 
wards to Lewis Pollard, great grand- father of the 
defendant Lane, and Margaret, late wife of defendant 
Bacon, | 


In the Gixth year of King James the Firſt, the 
crown granted licence to John Pollard, and Lewis 


Pollard, to alien the rectories of Marſh Baldon, Saint 


Rectory of Bal- 
don, parcel of it's 
poſſeſſions, 


2 to Ti 
for life. eg 


The reverſion in 
fee granted to 
one Hall. 


ReQory of Hal. 
don granted bj 
Hall to Anthony 
Pollard in fee. 


Laurence Baldon, and Little Baldon, to Richard G- | 


dard, and John Staunton, but for what 955 or 
eſtate doth not appear. 


In the 8 year of king Jane the m 
ſaid Lewis Pollard demiſed to one Allen for ninet y- 
| P p nine 


Said TY 
except is therein 
excepted,g-an 

to one Allen, * 


24 Jas, G2 
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Michaelmas Term, 11 Geo. III. 


nine years (if three perſons therein named ſhould ſo 
long live) all that the rectory or rectories, parſonage 
or parſonag es, of Toot Baldon, Saint Lawrence Baldon, 
and Marſb Baldon, and every of them, excepting all 


the tithes. of Little Baldon, of one yard land, called 


Robinſon, who 
was preſented to 
the pariſh chureh 


of Marſh Bal- 


don, in the year 
1562, dies. 


Pollard to Fen- 


ners except as in 


Allen's demiſe, 


Shurles, and ſuch tithes and tenths, as one Robinſon, 
clerk, the then incumbent of the church of Marſh Bal. 
don, had enjoyed by the ſpace of twenty . years, then 


pat; and alſo levied a fine thereof to William Davie 


and William Lader, by the names of the rectories of 


Toot Baldon, Saint Lawrence Baldon, and ** 
Baldon. 


Sometime in or about the year 1618, Robinſon, 
or Roberts, died, having been incumbent of the 
church of Marſb Baldon from the year 1562, being 
preſented to the pariſh church of Marſh Baldon (but 
not to the rectory) in ſaid year 1562; on his de- 
ceaſe one Humphreys is preſented, in the year 1619, 
by Ann Roberts and Auguſtin Roberts, but not in the 
ſtile Roberts had been preſented, which was to the 
pariſh church only; but ow the preſentation is to 


the rectory and pariſh church of Marſh Balden ; and 


in the year 1620, King James preſents ſame Hun- 


phreys to the ſaid rectory of Marſh Balla, _ as 
a lapſe. 


In the ſecond year of King Charles the Firſt (be- 
ing nine years after) ſaid Lewis Pollard granted, in 
fee, to one James Fenners, all that the rectory and 
parſonage of Baldon, alias Toot Baldon, Marſh Ballon, 
and Saint Lawrence Baldon, excepting as in faid de- 
miſe to Allen, all tithes of Little Baldon, of ſaid yard- 
land called Shurles, and ſuch tithes as the ſaid 
Robinſon had enjoyed for twenty-nine years then 
paſt, and levied a fine of the ſaid rectories, by the 


n ame 


Mic bhaelmas Term, 11 Geo. III. | 579 
name of the rectories of Tot Baldon, Marſb Baldon, 
and Baldon Saint Lawrence. | 


In 2 Car. I. a writ of diftringas iſſued to diſtrain Writ of difrin- 
the tenants of the ſaid rectory, who returned, that e 
James Fenners then held ſaid rectory, who on the 
9th October, in Michaelmas Term, appeared, and 
alledged, that king James, by letters patent dated 
10th November, in the eleventh year of his reign, 
granted licence to Lewis Pollard (inter alia) to alien 
the rectories and churches of Marſh Baldon and Saint 
Lawrence Baldon, with all glebe lands, tithes, Cc. 
and on 5th November, in ſaid term, Lewis Pollard 
appeared in perſon and ſaid, that he was ſeiſed in fee 
ſimple or fee tail, and by indenture of 15th November, 

11 Fac. I. conveyed to Thomas Goddard and Jobn 
Gardner, and their heirs (inter alia) all ſaid rectories, 
and alledges, that the rectories of Marſh Baldon, and 
Saint Lawrence Baldon, and the aforeſaid rectory of 
Baldin, mentioned in the ſaid letters patent, were one 


and the ſame, and not different, and thereupon was 
diſmiſſed the Court. 


In the year 1649, Jennens and one Fiennes, with Tithes, &c. 
fohn Pollard, ſon and heir of Lewis Pollard, then the e ü (ite 
huſband of Suſan, daughter and ſole heir of Jobn 
(be- Danvers, and, in her right, lord of the manor of Marſh 

Baldin, by mutual deeds of exchange, exchanged all 


by the tithes of certain lands mentioned in a ſcliedule 

don, annexed to. one of ſuch deeds of exchange, for all 

"PR tithes of lands mentioned in a ſchedule annexed 

yard- 0 the other of ſuch deeds, Sc. (inter alia) all tithes, All tithes, 2 

> ſaid h oblations, obventions, Sc. of Hatchet Piece, e ee 
then conſiſting of twelve acres, of one cloſe called Hang- Shut Monkbill 

y the mg Lands of twenty-eight acres, and ſix acres in Short 

3 Monkhill, thentofore parcel of Little Baldon, were 
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In 1752 _ | 
tiff s father died 


Dr. Bacon at- 
tempts to deprive 


the impropriator 
of hay tithes. 


Mic haelmas Term, 11 Geo. III. 


paſſed to Jennens on ſuch exchange, in lieu of all 


tithes of other lands, now parcel of Little Baldor 
farm. 


On the deceaſe of James Fennens, the reQory 
(excepting as above) deſcended to Richard his ſon, 
and afterwards came to Vi liam Jennens his grandſon, 
who ſold and conveyed it to one Sayer, and in the 
year 1711, by order of a decree in Chancery, ſame 
was conveyed to Mr. Tateman's grandfather. He 
died in 1712, on whoſe deceaſe it deſcended to the 
plaintiff's father, a minor at ſchool. 


In 1752 plaintiff's father died, by which the rec- 
© tory deſcended to the plaintiff; but before the deceaſe 
of his father, ſo far as the plaintiff can form notions 
by words paſſed from him, the defendants Lane and 
Bacon, or their tenants, had withheld ſundry little 
matters of tithes whereto his tenants were intitled ; 


but their value being inconſiderable, and not then 


diſcovered as leading to greater incroachments, the 
complaints of the tenants of the rectory were conſi- 
dered as matters not ſufficient to anſwer a ſuit. En- 
couraged by ſuch forbearance, the defendant Dr. 
Bacon forms a larger plan of depriving the impropria- 
tor of all his hay tithes, ariſing from Marſh Baldin 
lands, in oppoſition to conſtant enjoyment ; and to 
this end, orders one William, Cox, who rented of him, 
as well thoſe tithes, which were excepted for the uſe of 
Robinſon, as a piece of ground conſiſting of fifteen acres, 
called Smith's Piece, common field lands of Mrs. Lane, 
bis ſiſter-in-law, whereof the plaintiff hath only two 
thirds of the tithes, and the miniſter of the church 
of Marſh Baldon, the other one third, or a compo- 
ſition in lieu of ſuch one third, either in reſpect of 
five acres thereof __ parce] of thoſe lands from 


whence 
2 


Dr. 
ria- 
don 
d to 
him, 
7 of 
Cres, 
ane, 
two 
urch 
mpo- 
ect of 
from 
hence 


tithes thereof granted to Robinſon, and therefore ex- 


pation of Mrs. Lane herſelf, paying the like propor- 


2 ſmall parcel of land, heretofore parcel of Hatchet 


Cliſe, parcel of the lands whereof all tithes were 


of the latter, and not all tithes thereof; and there- 


| Lewis Pollard's exception, claims the tithes of ſun- 


and diſpoſed thereof to Mrs. Lane; after being 
Racked upon Mrs. Lane's land two years or more, 


Micbaelmas Term, 11 Geo. III. 581 
whence the excepted tithes aroſe, or one third of the 


cepted; lays down ſuch piece into meadow, and be- 
ing in cock, the plaintiff's tenant or his ſervant tithed . 
the ſame in the proportion the corn had paid; 

as he had hay before off another piece in the occu- 


tion of tithes; thus the plaintiff was of neceſſity 
forced into a ſuit i in equity. 


Beſides theſe fin, Mrs. Lane having laid down 
Piece, but now mounded off, and ſince called Hatchet 


exchanged in 1649 ; and ſaid Dr. Bacon having or- 
dered one Martin his tenant to refuſe payment of the 
privy tithes of Hanging Lands, held by the leaſe of 
Queen's College, Oxon, other parcel of ſuch exchanged 
tithes, under pretence, that only the corn tithes of 
the former were exchanged, and only predial tithes 


fore that all not exchanged belonged to Mrs. Lane, 
as heir of Fohn Pollard, ſon of Lewis Pollard, as 
unconveyed on ſaid exchange, or to Dr. Bacon her 
brother-in-law, under his general right, as rector of 
the pariſh of Marſh Baldon, although under ſaid 


dry of her Marſbp Baldon lands, in reſpect of her 
being heir of the ſaid Lewis Pollard; and their being 
parcel of Little Balden farm, at the time of Lewis 
Pollard's grant of ſaid reQory of Baldon to Fennens, 
and reſervation made; Dr. Bacon having alſo in the 
year mentioned in the bill reſerved the furze of many 
lands of his farm in Tot Baldon, let to one Fruen, 
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led to file a bill. 


Plaintiff compel. 


Michaelmas Term, 11 Geo. III. 


| ſame is burnt, and an allowance refuſed -;- but ſome 


lime, ſome time. after filing the bill, being laid on 


Mrs. Lane's land, paying only two thirds, and this 


was urged as a proper application to exempt ſuch 


furze lands of Dr. Bacon's in Toot Baldon, let to a 


tenant, from furze tithes. 


Beſides theſe matters, Mrs. Lane and Dr. Bacon, 
and their tenants by their directions, have of late 
withholden many other titheable matters, with a view 
of driving the plaintiff to his remedy for recovery, 
and particularly the hay tithes of ſeveral] homecloſes, 


ſeldom mowed, parcel of farms known by the name 


of Battins, Hayſeys, Burnthouſe Cloſe, and Tutty's, 
whereof no refuſal before of hay tithes on other part 
of ſuch holdings, but on the contrary, yearly paying 
ſuch ſpecies of tithes without denial to Mr, Yateman ; 
and all cloſes, parcel of ſuch holdings, whenever 
mowed had to that time yielded their hay tithes tò the 
parſon under whom the plaintiff claims the ſaid 
rectory of Baldon, although the miniſters of the 
church of Marſh Baldon more uſually had the privy 
tithes thereof 


At length Mr. Yateman was 1 to file his 
bill as owner of the impropriate rectory of Baldon, 
ſetting forth, that a chapel was many years ſince, 
though long after the eſtabliſning of tithes, founded 
in the townſhip of Marſb Baldon by ſome lord of that 
manor ; and that the ſame for many years within 
memory had been preſented to, by the name of a 
chapel, and that the ſame had been endowed with 
lands in perpetuity, by ſome lord of the manor of 
Marſh Baldon, for the maintenance of a prieſt, and 
by means thereof its advowſon belonged to them, 
but that the rectory or WI profits of Marſb Bal- 


don, 


Michaelmas Term, 11 Geo. III. 


dim, is parcel of the rectory of Baldon, and that he 
was ſeiſed thereof, except ſuch parts as Lewis Pol- 
lard, great grandfather of defendant Lane had ex- 
cepted 2855 1 his grant to Jaun. 


To which bill the defendants 5 put in their Defendants put 
anſwers, alledging, that in Baldon there were two n 
ancient pariſh churches, and that each of ſuch 
churches had a rectory, or the ſpiritual profits of the 
place appendant to it; and that the church of Marſh 
Baldon was a primitive mother church, and not ſub- 
je& to any other church, as its mother church; and 
that the preſentation thereto from time to time I- 
MEMORIAL ever had been to the refory and pariſh 
church of Marſh Baldon; and that the advowſon 

thereof belonged to Mrs, Lane, as lady of the manor | 
of Marſh Baldon; and that ſhe ſeveral years ſince 
preſented the ſaid Dr. Bacon thereto, and that he had 

' Inſtitution and induction into the ſame, and was rec- 
tor of the pariſh and pariſh church of Marſb Baldon, 
and as ſuch, of common right intitled to all tithes 
thereof, not conſtantly enjoyed by the plaintiff and 
thoſe under whom he claims; but admitting Mr. 
Yateman duly ſeiſed of the rectory of Baldon, which Admit the plain» ; 

they alledged was only the rectory of Toot Baldon, „ 
and not of the whole of Baldon, or all the Baldons, in che — 
that Marſh Baldon was a diſtin rectory, and ever of the tithes of 
belonged to the pariſh church of Marſb Batdon, and 2 — * 
never appropriated to the monaſtery of Dorcheſler; 
but admitted either by appropriation, or under ſome 
other right, granted part of the tithes of Marſh 
Baldon belonged to ſaid monaſtery of Dorchefter, and 
as ſuch might paſs by ſome general words in the 
grants of the crown, under the deſcription of the rec- 
tory of Baldon, and that under ſuch appropriated 
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Mic baelmas Term, 11 Geo, III. 


0 right, though not of common right, Mr. Yateman 
* be well intitled thereto. 


Matters hereupon being at ie, with a view, as 
it is conceived, to extort ſome inadvertent admiſſion 
from Mr, Yateman, or delay an hearing, Mrs. Lane 
and Dr. Bacon filed their croſs bill againſt Mr. Yate. 
man, ſetting forth, that there were ſundry moduſes 
between defendants, and that the church of Marſb 
Baldon was a primitive mother church, not ſubject to 


any other church as its mother church, and that the 


preſentations thereto ever had been from time IMME- 
MORIAL, by the name of the rectory and pariſh church 
of Marſh Baldon, and that the advowſon of ſuch rec- 
tory and pariſh church belonged to Mrs. Lane, as 
lady of the manor of Marſh Baldon, ſhe being the 
grand- daughter and heireſs of Suſan, daughter of John 
Danvers. | 


Whereto Mr. Yateman put in his anſwer, admit- 


ting Mrs. Lane ſeiſed of the manor of Marſh Baldin, 


and intitled to preſent an incumbent to the church 
or chapel of Marfh Baldon, in that ſome lord of that 
manor had founded the ſame on his own ground near 
to his manſion-houſe, and endowed it with lands for 
maintenance of a miniſter to perform divine ſervice 
therein; and that it's incumbent was in his own 
perſon ſeiſed of its profits, and enabled to re- 


cover and defend the ſame, in his own right, and as 


ſuch rector thereof had inſtitution, as being requiſite 
to veſt him therewith; but that "ſuch church was 


founded many years after the eſtabliſhment of tithes 


in England, and within time of memory; and that 
it's founder could not endow it with any propriety, 


not being at his diſpoſal, in prejudice of the rights "E 


the elder church, and that it was not a primative 
| mother 


1 


Michaelmas Term, 11 Geo. III. 585 
mother church, or had any rectory or ſpiritual pro- 
fits of common right appendant thereto; for that the 
church of Dorchefter was its mother church, under 
which he claims, and acknowledged as ſuch by it's 
inhabitants; and that the preſentations had not, 
from time IMMEMORIAL, been to the rectory and 
pariſh church; but, on the contrary, for a long ſe- 
ries of years within memory, preſented to by name 
of a chapel, and had not the cure of ſouls of original 
right, but as a ſuperadded privilege; neither was 
the defendant Lane intitled to preſent to ſuch rec- 
tory; for that the addition of rectory was a modern 
addition, and uſurped and improper, in that the rec- 
tory or ſpiritual profits of Marſh Baldon did be- 
long of common or original right to the church or 
chapel of Marſb Baldon, or of the advowſon of Mrs. 
Lane, neither was any ſuch rectory excepted by Lewis 
Pollard in any grant of his; but, on the contrary, 
only ſome portion of tithes (parcel of the rectory of 
Baldon) the rectory of Marſh Baldon being mentioned 
as parcel of the matters granted, and that plaintiff's 
right could not be prejudiced by the preſentation, or 
any other act of any perſon not intitled to the tithes 
or ſpiritual profits of Baldon; and that no proprietor 
of the rectory of Baldon was ever a party to any pre- 
ſentation, and therefore their right not affected there- 
by; but admitted Dr. Bacon intitled to all ſuch 
tithes, parcel of the ſaid rectory of Balden, as him- 
ſelf and predeceſſors had conſtantly enjoyed under the 
ſaid Lewis Pollard's exception, as an addition to the 
original endowment of the church of Marſh Baldon, 


LE 
—— — Dow 2 


On hearing, Mr. Tateman gave i evidence, and not Plaintiff's proof, 
diſproved by any witneſs, that the inhabitants of 1 
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Marſh Baldon attended the viſitation of the church 1 
of Dorcheſter, viſitable, as a donative peculiar church, oh 
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| Defendant's 


proofs. 
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: by it's patron T homas Fettyplace, Eſq; « or his official, 28 


well as the inhabitants of the other Baldons, in ac- 
knowledgment of ſuch church being their original 
pariſh church or mother church; and al ſo proved by 
written evidence, that the preſentations had not ever, 
from time IMMEMORIAL, been to the time of King 
John, and after the year 1209, to the chapel of 
Baldington, on condition of reſidence and payment 
of a pound of frankincenſe to the mother church of 
Dorcbeſter, and that it appeared not to have any 
tithes or ſpiritual property belonging to it in the year 
1291; and the word redory was matter of addition 
ſubſequent to the demiſe to Allen, 14 Fac. I. and the 
exception therein contained ; and that the preſenta- 
tions for a long ſeries of years after it's foundation, 
was to the chapel, afterwards to the church, then 
to the pariſh church, as ſet out in the plaintiff's bill, 

and not before 1619, to the rectory; and no perſon 
claiming under the church of Dorchefter, as party 


thereto, Mr. Yateman alſo in general proved the truth 


of the above hiſtorical narration, and that there was 
no ſuch field as Mar/h-Baldon held, but that all the 


tithes in queſtion aroſe out of Baldon field, and no 
poſſibility of perambulation, without taking therein 


the whole circuit of ſuch field. - 


The defendants gave no matter in proof relative 
to their own iſſue, or to counteract the plaintiff's 
evidence, proving only, that at this time there were 
two churches in Baldon, and each of them were pa- 
rochial churches, and two pariſhes, the one called 
Tort Baldin church and pariſh, the other Marſh 
Baldon church and pariſh, and that each of ſuch 
churches had ſacraments, burials, Fc. and that the 
defendant Lane, as lady of the manor of Marſh Bal- 
don, had the ad vowſon or right of preſenting an in- 

cumbent 


cun 


and 


Michaelmas Term, 11 Geo. le 387 h F 
8 cumbent to the pariſh church of Marſh Baldon, and 1 
0 did preſent Dr. Bacon, and that he had inttitution 1 N 
il and induction, | 1 
8 Francis Yateman, Gentleman, Plaintiff, | 
. and 9 
0 arab Cox, Phanuel Bacon, Doc- : 1 
* tor in Divinity, and ene Defendants. 1 
'N Mar tin, - - | 
a- * * The caſe of the defendants, as ſlated in their own N 1 
n, pleadings, extracted from the printed caſes of ap- 1 1 
en peal, delivered to the Lords, counſel, and parties [1 
I, ' concerned, previous to the hearing, with the ma- 3s 
In nuſeript judgments of the Houſe indorſed thereon. 3 
ty COLE ; 1 
th N the county of Oxford, there are two reQories 
as and pariſh churches, which adjoin to each other, 
he the one of them called Toot Baldon, and the other 
no Marſh Baldon; of the former the plaintiff is the im- | 
in propriate rector, and he and his predeceſſors have 

uſually provided a curate, with a ſmall ftipend, to 
perform the eccleſiaſtical duties thereof; of the latter 

ve the defendant Mrs. Lane is the patron, and the de- 
8 fendant Dr. * is the rector thereof. 
re | 
a- The Annen rector of Toot W as ſuch, 
ed is intitled to a portion of tithes out of ſome parts of 
2 the lands lying within the rectory of Marſb Baldon, 
ch when theſe lands are in corn, or ſome of them in the 
he proportion of one ſheaf in ten, and in others, one in 
al- hfteen; but about the year 1760, the plaintiff 
in- Ws proper to claim the hay tithes. of ſuch of 
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Michaelmas Term, 11 Geo. III. 

thoſe lands, when in graſs, for which he received 
even tithes, when in tillage ; but the defendant Dr. 
Bacon, as the rector of Marſh-Baldom, denied the 
plaintiff's right thereto, becauſe the plaintiff never 
had received the ſame; and therefore as againft him, 
as rector, he could not be intitled to any tithes by 
way of portion or otherwiſe, which he had not con- 
ſtantly and accuſtomably taken. 


Original bil This cauſing diſputes between the plaintiff and 
fried in the Ex- 

ebequer, in Tri- defenddne, Mrs. Lane (as owner of certain lands, 

wig Tem, 1760 hich were covered by a modus, payable to the rec- 

tor) and Dr. Bacon the rector, the plaintiff, in the 

year 1760, filed his original bill in the court of Ex- 

cheguer againſt William Cox alone, who then rented 

of the defendant, Mrs. Lane, a piece of meadow or 

paſture ground, called Smith's Piece, lying within 

the pariſh of Marſh Baldon, parcel of the impropriate 

rectory of Balden, and claimed to be intitled to the 

hay tithe ariſing on the ſaid piece of land, lying 

within the ſaid rectory. After the ſaid William Cor 

- had put in his anſwer thereto, the plaintiff, in Mi- 

Firft amendel, chaelmas Term, 1762, amended his bill, and added 


bill filed in Mi- 
abaclnat Term, Mrs. Lane and Dr. Bacon parties thereto, and there- 


* by only claimed, by cuſtom, the tithes of all hay 
ariſing within that part of the ſaid pariſh, of Marſb 
Baldon, which paid him tithes when in corn ; which 
In Hilary Term, 


e ee bill he amended again in Hilary Term, 1704 and 


. bil added Jenaihan Martin a defendant thereto, and there 
In Hilary Term, it reſted till Hilary Term, 1766, when the plaintiff 


bene, e altered his plan, by claiming as rector of Baldon, 


filed, whereby alias Toot Baldon, all manner of tithes in Marſb 
— — Baldon, as being included in his rectory, except what 


Dr. Bacon could preſcribe for, who, he inſiſted, was 
only curate of TP Baldon, 


1 


And 


Michaelmas Term, 11 Geo. III. 
And the plaintiff, by his ſaid laft amended bill, 
ſtated, that the rectory of the: pariſh of Baldon, in 


the county of Oxford, before the diffolution of the 
monaſtery of Dorcheſter, belonged to, and was part 


of, the poſſeſſion of the ſaid monaſtery, as a rectory 


impropriate; and that the ſaid rectory comprehended 
the townſhips of Baldon, alias Toot Baldon, Saint Law- 
rence Baldon, and Little Baldan. 


That in the ſaid townſhip of Marſb Baldan, a cer- | | 
tain chapel was erefted many years ago, and long 


before the ſaid monaſtery was diſfolved, and that the 
ſame was only a chapel of eaſe to Baldon, and ſerved 
by a curate, and was for many years preſented to as 
a chapel, and in proceſs of time took the name of a 


church; but that the townſhip of Marſb Baldon was 


comprehended within the ſaid pariſh and rectory of 
Baldon, and that the ſaid rectory belonged to the ſaid 
monaſtery of Dorcheſter, as an impropriate rectory, 
and that, upon the diſſolution of the ſaid monaſtery, 
the impropriate rector of Balden, including Mar 
Baldon, became veſted in the crown, and that King 
Henry the Eighth granted the ſaid rectory of Baldon to 
one Topps for life; and that Queen Zlizabeth after- 
wards granted the dee of the ſaid rectory to one 
Hall and his heirs, and conveyed the ſame to An- 
thony Pollard (the anceſtor of the defendant Elizabeth 
Lane) and Philippa his wife, 


That ſome time in the reign of King James the 
Firſt, the ſaid chapel or townſhip acquired the repu- 
tation of a pariſh and reQory, and belonged to 
Lewis Pollard, grandſon of the ſaid Anthony Pollard, 
as parcel of the original rectory of Balden; and that 


in the reign of King Charles the Fir/t, Lewis Pollard 
ſold and conveyed the rectory of Baldon, and alſo 
| | | the 
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Michaelmas Term, 11 Geo. III. 


the reQory, or reputed rectory of Marſh Baldon, to 
one Jennens (except the tithes of Little Baldon herein 
after mentioned), and that the plaintiff, by ſeveral 
meſne conveyances, became and then was owner 
thereof, and that he was then, and for ſeveral years 
paſt had been, ſeiſed in fee, and owner of the im- 
. Propriate rectory of Baldon aforeſaid (comprehending 
Baldon, alias Toot Baldon, Saint Lawrence Baldon, 
Marſh Baldon, and Little Balden), and that, as owner 
of the ſaid rectory, he was intitled to all manner of 
tithes, both great and ſmall, yearly ariſing in the 


ſaid townſhip of Marſh . Toot N and Saint 
Lawrence Balden. 


That during the year 1760, and for ſome years 
then paſt, Villiam Cox, a defendant to the origi- 
nal bill, occupied a piece of land, called Smiths 
Piece, within the ſaid impropriate rectory; and hay. 
ing the preceding year laid down all or the greateſt 


part of the ſaid piece with clover grafs ſeeds, he did - 


in the ſaid year reap and gather therefrom ſeveral 
_ conſiderable quantities of hay, and that the tithes 
thereof were due, and ought to have been paid-to 


the plaintiff, and were worth thirty ſhillings and up- 
wards. 


That in the year 1761, the ſaid defendant Vi- 
liam Cox occupied a tenement in Too? Baldon, or 
Lawrence Baldon, within the ſaid impropriate reQory 
of Baldon, conſiſting of a meſſuage, barn, and home- 
ſtall, and about forty acres of land thereto belong- 
ing; which ſaid forty acres lay diſperſedly in the 
common fields of Baldon aforeſaid ; and that the de- 
fendant William Cox, during the ſaid year 1761, 
' alſo occupied another tenement in Marſh Baldon, 
conſiſting of about twenty acres of arable land, ly- 
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Miehaelmas Term, 11 Geo. III. | 


ing in the ſaid common fields of Bald, Ne within 


the ſaid impropriate rectory of Baldon, and that the 
ſaid defendant William Cox. cut from off the ſaid 
reſpective tenements, divers large quantities of green 
clover, to the tithes of ſuch part thereof as was not 
ſpent by plough cattle employed in plowing, culti- 
vating, and manuring lands within-the ſaid rectory, 
as paid tithes to the plaintiff, he claimed to be 
intitled, and that the ſame were of the value of 
about — ſhillings. 


That the greateſt part of the lands 8 to 


the townſhips, hamlets, or villages of Marſb Baldon, 


Saint Lawrence Baldon, and Toot Baldon, lie inter- 
mixed in the ſame common field, and that the de- 


fendant William Cox had commons for two cows and 


ſixty ſheep, belonging to his farm in Tot Baldon, or 
to Lawrence Baldon, which he, in the year 1761, kept 
and depaſtured thereon, the tithes whereof, to the 


value of forty ſhillings, or thereabouts, the plaintiff 


claimed to be intitled to, as rector of the ſaid im- 


propriate parſonage or rectory of Baldon as aforeſaid. 


That in the year 17 59, Samuel Spindler occupied 


a piece of meadow or paſture land, called Battin's 


Cliſe, containing about three acres, and that in the 


year 1761, Hugh Wright occupied a piece of meadow 


or paſture ground, called Cheney's Cloſe, otherwiſe | 


Hayes alias Burnthouſe Cloſe, containing, by eſtima- 
tion, about two acres; and that in the year 1762, 


John Arthur occupied two other cloſes of meadow 


ground, alſo called Battins, containing about one 
acre z the tithes of corn, grain and hay, yearly 


ariſing in and upon the ſaid ſeveral . cloſes reſpec- 


tively ſo occupied by the ſaid Spindler, Wright, and 
Arthur, the ſaid plaintiff claimed his right afore- 
ſaid, and that the ſaid * Wright and Aribur, 

| did 
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Michaelmas Term, 11 Geo. III. 
did reſpectively in the years 1759, 1761, and 


1762, ſet out the tithes of the defendant iI. 


liam Cox, in 1759, entered on the ſaid cloſe, called 


| Battin's Chiſe, then occupied by the ſaid Samuel 
Spindler, and carried away the ſaid tithes, being of 
the value of ſixteen ſhillings, or thereabouts, and 
converted the ſame to his own uſe; and that the ſaid 


defendant William Cox did alſo, in the year 1761, 
enter on the ſaid piece of land called Cheney's alias 
Hayes's, alias Burnthouſe Cleſe, after the tithes there. 
of were ſet out by the ſaid Wright, for the plaintiff's 
uſe as aforeſaid, and took away the ſaid tithes, be- 
ing of the value of about five ſhillings, and con- 
verted the ſame to his own uſe; and that one John 


Harper, as ſervant to, and by the order of the de- 
fendant Dr. Bacon, and of the defendant Jillian: - 
Cox, or one of them, ig or about Fuly 1962, enter- 


ed upon the before mentioned cloſe, in the oecupa- 


tion of the firſt named John Arthur, and carried 


away the tithes thereof ſet out by him for the plain- 
tiff's uſe, being of the value of about three ſhillings, 
and delivered the ſame to the defendant Wi iam Cox, 
which he converted to his own uſe, 


\ 


That 1 is a piece of land is the ſaid rectory of 


Baldon, called Knowles, heretofore parcel of the com- 
mon field of Baldon, but for many years paſt enjoy- 
ed in ſeveralty, and planted with furze ; of which 
five lays, or five half acres, were, in the year 1761, 


in the occupation of the defendants Dr. Bacon, {or 


Mrs. Lane, by virtue of a leaſe from the provoſts and 
ſcholars of Rueen' s College, Oxford; and the ſaid de- 
fendant did, in that year, cut and gather therefrom 
ſeveral conſiderable quantities of furze faggots, the 


tithes whereof, of the value of fourteen ſhillings, or 


thereabouts, the plaintiff claimed in * right afore- 
_— 
That 


Michaelmas Term, 11 Geo. III. 


Ann ! 


fendant Mrs. Lane, had occupied certain pieces of 
land called Hatchet Cloſe, Forty Acres. Piace, and 


Hatchet Piece, and had cut therefrom ſeveral con- 


ſiderable quantities of hay, to the tithe whereof, of 
the value of forty ſhillings, or thereabouts, the * 
plaintiff claimed to be intitled in l aforeſaid. 


That 1 Pollard, being ſeiled ! in fee 5 an 7 
called Little Baldon Farm, lying within the ſaid im- 
propriate rectory, did, on the ſale of the ſaid impro- 
priate rectory, to James Jennens, Eſq; and his heirs, 
reſerve all the tithes growing on the ſaid eſtate called 
Little Baldon, in order to hold the ſame exempt from 


all kind of : tithes whatſoever, and that by means of | 


ſuch reſervation,” the. ſaid Lewis Pollard thencefor- 
ward held the ſaid eſtate called Little Baldon, and all 
the lands belonging thereto, free from all kind of 
tithes, both great and ſmall ; and that he did, about 


the year 17 30, ſell and convey the ſaid eſtate, toge- 


ther with all the tithes thereof, to Jahn Fiennes, Eſq; 
and one Auſtin, or to ſome others, in truſt for them, 
or one of them, and that the ſaid Fiennes and Aufttn, 


or ſuch other purchaſer of the ſaid eſtate called Little 


Balden, by means of ſuch conveyances, did thence- 


forwards hold the ſaid eſtate, and all Athes. ad 


ever ariſing therefrom. 3 83 


That the- aid ow. called 4 Lint Balu, laid i in 
part within the townſhip of Toot Baldon, and other 
part within the townſhip of Marſp Baldon; but that 
by means of the reſervations” aforeſaid, no. tithes 
were paid for the ſame, but the lands belonging to 


the ſaid eſtate lying diſperſedly over the whole com- 
mon fields of Baldon, the ſaid Fiennes. and Auſtin, 


being deſirous to contract the extent of Litile Baldon 
Farm, and to have the lands belonging thereto lie 
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Michatimas Term, 11 Geo. III. 


more compact, entered into agreements with Cundry 


perſons of the ſaid ſeveral townſhips of Toot Balden, 
| Saint Lawrence Baldan, and Marſh Balden, with the 


provoſt and ſcholars of Queens College, Oxford, to 
exchange part of the ſaid Little Baldon Farm for the 


lands of ſuch perſons with whom thoſe lands lay in- 


termixed; and that, amongſt other perſons, the ſaid 
Fiennes and Auſtin agreed to exchange certain pieces 
of land, part of the ſaid farm called Little Baldon, 


called Hanging Lands, à cloſe next to Newnhan 


Grounds, and one acre adjoining, afterwards part of 


the homecloſe of one Humphry Atherton of Bald, 
for the lands of the ſaid Humphry Atherton, lying in 


certain fields of Ballon, called Zaff Little Field, Jui 


Little Field, Dudmeade, North-wood Field, South-wad 
Field, and for one acre of land in Sands, and did alfo 


exchange with one James Chaire, or with fome other 
owner of the land by him then occupied, fundry 
lands, part of the faid Little Baldon Farm, lying in 
certain places in Baldon Field, called Appleder Field, 
| Hatchet Furlong, and Short-mark-hill, for other lands 
then belonging to or occupied by the faid James 
 Chaire, lying in Fleet Furlong, in the common field 
of Baldon aforeſaid, and there intermixed with the 
lands of the ſaid Fiennes and Auſtin ; and that ſuch 
exchanged lands belonging to the ſaid Humphry Ather- 
ton, and James Chaire, at the time of ſuch exchange, 
paid tithes of all kinds to the plaintiff's ſaid impro- 
priate rectory, and now compoſe Pe of the ſaid Lite 
Baldon Wore: | 


That the ſaid Fiennes and Auflin, being after- 


Wards deſirous of having the lands fo taken by them 


in exchange, exempted from the payment of tithes, 
entered into ſome ſubſequent agreement with the ſai 
James Fennens, the then owner and proprietor of the 
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Miiharlnas Term, 11 Geo. it. 


plaintiff's 's ſaid rectory of Baldon, to exchange OY i 


tithes of the lands by them parted with on ſuch ex- 


change (particularly of the piece of land then be- 


longing to or occupied by the ſaid Humphry Ather- 


un, and James Chaire) for the tithes of the ſaid pieces 
called Hanging Lands, the ſaid cloſe next Newnham. 
Grounds, and the one acre adjoining to and then 
part of the homeſtall of the ſaid Humphry Atherton; 
and for the tithes of the ſaid lands of the ſaid Fames 


Chaire in Appleder Field, Hatchet Furlong, and Short- 


mark-hill; and accordingly articles of agreement, 


dated 20th September, 1649, were entered into for 
that purpoſe ; which tithes ſo had from the ſaid John 


Fiennes, on the ſaid exchange, are now veſted in the 
plaintiff, as, proprietor of the ſaid — of Baldon 


as part thereof. 


That the defendant 8 Martin held old oc- | 


cupied the ſaid piece called Hanging Lands, during 
the years 1763 and 1764, and for ſeveral years then 
paſt; as tenant to the defendant Dr. Bacon; and that 
he did, in the years 1763 and 1764, and during ſe- 
veral preceding years, make conſiderable quantities 


of hay therefrom, and fed and depaſtured a great 


number of cows, ſheep, and other titheable cattle 


thereon ; to the ſeveral tithes ariſing therefrom, 


(which the plaintiff eſtimated at three pounds a 
year) he claimed to be intitled in the ſame manner, 
as the tithes thereof belonging to the ſaid Lewiz Pol- 


lard at the time he conveyed the ſaid lands, with the 


tithes thereof, to the ſaid John Fiennes and Auſtin, 
and as he enjoyed the other ay of his ſaid eſtate 
called Little Baldon. © 


That the defending Dr. Hoes inne that he 
is rector of the pariſh church of Marſh Baldon, and 


T* * that. 
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chat in right thereof be is intitled to all tithes what- 


a rectory of itſelf, or as parcel of the rectory of Bal- 


to the defendant Dr. Bacon, as rector of Marſh Ba. 


Mic baelmas Term, 11 Geo. III. 


ſoe ver, both great and ſmall, ariſing in and upon 
the ancient manor farm belonging to the manor of 
Marſh Balden, and in and upon ſeveral other lands in 
Marſh: Baldon aforeſaid, and that the ſaid pieces called 
Smith's: Piece, Forty Acre Piece, and Hatchet Cloſe, and 
Hat chet Piece, are part of the ancient manor farm, or 
are part of the other lands in Manſb Ballen, which are 
titheable to the defendant Dr. Bacon; but the plaintiff 
charged, that the rectory of Marſh Baldon, either as 


don, is in the plaintiff, and that the defendant Dr, 
Bacen was: int is OP curate of Marſh Baldon, 


T kind ls ae infiſted the plaintiff i is intitle 
only to the tithes of corn in the ſaid pieces called 
Smith's Piece, Forty Acres Piece, Hatchet Cloſe, and on 
Battin's and: Cheney's cloſes, and not to any tithes of 
hay ariſing therefrom, or to any tithes on the ſaid 
five lays or half acres of furze; and that the ſum of 
fourteen pounds a year in money then was, and ever 
had been yearly paid by the owners of the ſaid manor 
farm of Marſh Baldon, or their tenants, to the rector 
of Marſh Baldon, in lieu of all tithes whatſoever 
ariſing on the ſaid manor farm; and that he pays the 
defendant Dr. Bacon a ſatisfaction for the. tithes 
thereof, 


That the Aas Matt Milliam ep ws 1 Dr. "I 
inſiſted, that all tithes of hay ariſing in or upon 
Smith's Piece, Forty Acres Piece, Hatchet Cloſe, Hatch 
Piece, and on Battin's and Cheney's cloſes, or in and 


upon any other lands in Marſb Baldon, belonging 


"don, and that the plaintiff hath no right to any tithe 
e from = lands whatſoever in: Marſb Ballin, 
£ other 


itled 

alled 

id on 

es of 
ſaid 
im of 
| ever 
nanor 
rector 
oever 
ys the 
tithes 


Bacon, 


7 tithes 


Balm,” 


Othet 


Michaelmas Term, 11 Geo. III. 


other than corn tithes; and that the defendant Mrs. 
Lane inſiſted, that the manor of Marſb Baldon be- 


longed to her, and that fire pays a modus, or other 


yearly payment to the defendant Dr. Bacon, in lieu 
of all tithes ariſing on the ſaid ancient manor farm; 


whereas the plaintiff charged he was intitled to 


the hay tithes of the ſaid ſeveral piers, 


And N plaintiff prayed, that the 


defendants might be compelled to a fair ac- 
count with him, for all ſuch-tithes and tenths 
by them reſpectively withbeld or taken asafore- 


ſaid; and to make ſatis faction for the ſame, | 


he waiving all penalties or forfeitures, that 
might have accrued from the not having ſet 
forth the lame, and for general relief, 


To which ſaid bills the defendants Mrs. Lans and 
Dr. Bacon put in ſeveral anſwers, by which they 


admitted, that the rectory of Balgon, which is other- 


wiſe called Tot Baldon, and the rectory of Marſb 
Baldon, both lying in the county of Oxford, are two 
ancient and diſtinct pariſhes. and rectories (adjoining 
to and in ſome parts intermixed with each other), 


and that the manors of Toot Baldon, and Mar Bal- | 


The anſwers of 
the defendants 


Mrs. Lane and © 


Dr. Bacen. 


dm, are likewiſe two ancient and diſtin manors, 


and nearly, if not wholly, co- extenſive with the ſaid 
pariſhes ; and that they believed the whole of the 


ſaid rectory of Baldon, or Toot Baldon, and all the 


tithes thereof, as well great as ſmall, were, before 


the diſſolution of the monaſtery of Dorcheſter, appro- 


priated to and part of the poſſeſſions of the ſaid 
monaſtery, as a rectory appropriate; and that the 
ſame comprehended the diſtricts or townſhips of 
Tort Baldon, Saint Lawrence Baldon, (otherwiſe called 
Biſhop's Baldon), and Little Baldan ; but that the rec- 
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tory or pariſh of Marſh Baldon was never compre- 
hended within the ſaid rectory of Baldon, alias Test 


Balden ; nor was the ſame wholly appropriated ; but 


they admitted, that certain portions of the ſaid rec- 


| tory of Marſh Baldon, or of the great tithes thereof, 
were anciently appropriated to ſome corporation 


ſpiritual ; but to what in particular, or whether 
they were appropriated to the ſaid monaſtery of Dor- 
cheſter, or ever did belong thereto, as part of the poſ- 
ſeſſions thereof, they did not know, nor could form 
any belief; and both the ſaid defendants aid, that 
there is within the ſaid pariſh of Marſh Baldon, alias 
Marſh Baldington, an ancient pariſh church belonging 


| thereto, which has been anciently preſented to, as 


a chapel with the cure of ſouls, but they never heard 
that the ſame was at any time a chapel of eaſe to 
Baldon pariſh, or ſerved by a curate ; but that the 
ſaid pariſh of Marſb Baldon has been, for ſome ages 
paſt, conſidered as a pariſh and rectory of itſelf ; and 
particularly, that in an ancient grant, 3 Edw. III. 
which was in the year 1330, whereby the manor of 
Marſh Baldington, was granted by Robert Delamere, 


knight, to Walter de Chiltenham, and Richard de 


Allen, the latter is ſtiled rector of the church of 


Marſb Baldington, and that the like appears in other 


deeds and ancient rolls of the manor courts held 


at Marſb Balden; and that they believed, that on the 
diſſolution of the ſaid monaſtery at Dorcbeſter, the 


ſaid rectory appropriate of Baldon, or Tot Baldin, 
(but not comprehending Marſh Baldon, fave as to the 
portions aforeſaid) became veſted in the crown ; and 
that Anthony Pollard Eſq; and Philippa his wife, be- 


came ſeiſed of the ſaid rectory impropriate of Balden, 


alias Tot Baldon, by meſne alignments from Queen 
Elizabeth; and they admitted, that the faid rectory 
impropriate of Teot Baldon afterwards came to Lewis 

| Pollard 


* 8 11 Geo. III. 


Pollard, Eſq; but they denied that the advowſon of 


the ſaid church of Marſh Baldon, or the ſaid manor A 


or eſtate of Marſh Baldon, ever belonged to the ſaid 
Lewis Pollard; but they believed, that John Danvers 


Eſq; was ſeiſed of the ſaid manor, eſtate, and ad- 
vowſon, of Marſh Baldon, at the ſame time when 


the ſaid rectory im propriate of Toot Baldon was veſted 
in the ſaid Lewis Pollard; ; and that the ſame did 
not come into the family of the Pollard, till ſome 
years after, upon the marriage of J7obn Pollard, Eſqz 


| ſon of the ſaid Lewis Pollard, with Suſan D' Anvers, 
daughter of the ſaid Fohn D' Anvers, who was the 


defendant Mrs. Lewis's grandmother, and they be- 
lieved the ſaid Lewis Pollard was ſeiſed of the ſaid 
reQory impropriate of Tot Baldon, and of the ſaid 
appropriate portion of the great tithes of Marſb Bal- 


den; and that, being ſo ſeiſed, he did, in or about 


the year 1626, make ſome conveyance thereof to 
James Jennens, Eſq. and that the ſaid reQory im- 
propriate of Toot Baldon, and the ſaid portions, (ex- 
cept ſuch of the tithes thereof as were excepted or 
reſerved by the ſaid Lewis Pollard, or have been fince 


granted away) are now veſted in the plaintiff; but 


whether as united to the rectory of Toot Baldon, or 
under any diſtin appropriation or conveyance, they 


referred to the ſeveral conveyances thereof, both as 


to the plaintiff's tithe, and the particulars of what 
he is intitled to, when the ſame ſhould be produced; 
and they admitted, that the plaintiff may be in- 
titled to all manner of tithes, as well great as ſmall, 


ariſing within the reQory impropriate of Toot Bald, 


which now remain in him; but, denied he is intitled 
to any tithes ariſing ichin the aid pariſh or rectory 
of Marſh Baldon, other than to ſuch portions of 


tithes as aforeſaid, or ſuch of them as were not ex- 
Cepted, reſerved, or granted away in exchange; but 
Qq4 they 
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they admitted he is intitled to the ſaid portions of 
tithes, ariſing within the ſaid rectory of Marſh Bal. 


don, belonging to the ſaid impropriate rectory of Bal- 
din, otherwiſe Tot Baldon ; and to have and enjoy 
the ſame, ſo far as they have been conſtantly and 
immemorially had and enjoyed by him, and thoſe 
under whom he claims: but they denied that he is 


intitled to any hay tithes ariſing on the ſeveral 


pieces of land, in the bill mentioned, called Smith 
Piece, Forty Acres Piece, Battin's Cloſe of three aeres, 
Cheney's otherwiſe Hayes's, ' otherwiſe Burnt Houſe 


Gleſe, or Battin's Cloſe, of one acre, or of the tene- 


ment of twenty acres, in the occupation of the de- 


fendant Milliam Cox; but they admitted that he 
was intitled to all the tithes of the other tenements 
of forty acres, in the occupation of the ſaid Vil. 


liam Cox, as lying within the pariſh of Tor Balden, 
and belonging to that rectory impropriate; and they 
admitted, that the defendant William Cox did, dur- 
ing the year 1760, occupy Smith's Piece; and that 


| he (having in the preceding year laid down all or 
the greateſt part thereof with clover graſs ſeed) cut and 
carried away the crop thereof, without ſetting out 


any tithes for the plaintiff; and that, during the year 
1761, he alſo occupied the ſaid land, or tenement 


of twenty acres (lying partly in the common fields 


of Baldon, and partly incloſed) and that, during the 


ſaid laſt mentioned year, he cut and carried away 


ſome green clover therefrom, but not more, as they 
believed, than was ſpent by his plough cattle, ne- 
ceſſarily employed in the manuring and cultivating 
ſuch of his lands as paid tithes to the plaintiff ; and 


they believed, that the ſaid Samuel Spindler did, in 


in the year 1759, occupy the ſaid piece of meadow 
or paſture land called Battin's Chſe, containing about 
three acres; and that Te Wright, or Martha 


IWright 


Wright 
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IFright his mother, did, during the whole of the. 
ſaid year 1761, occupy the ſaid piece of meadow ot 
paſture ground, called Cheney's, otherwiſe Hayes's, 
otherwiſe Burnt Houſe Cloſe, containing by eſtima- 
tion, about two acres, and that John Arthur did, 

during the year 1762, occupy the ſaid two cloſes, 
called alſo Battin's, containing together about one 


acre; and the defendant Dr. Bacon ſaid, that the 


defendant William Cox took and carried away the 


tithes of the graſs of the meadows, or ſome part 
thereof, as his tenant, and claiming the ſame in his 


right. Ht | | : 8 8 y 


That the ſaid Dr. Bacon did not believe that the 


ſaid Samuel Spindler, Hugh Wright, or Martha Wright, 
and John Arthur, or either of them, did ſet dut the 
tithes of their reſpective meadow lands for the plain- 
tiff's uſe, or as belonging to him, but that what- 


ever ic were ſet out, were only for the uſe 
of the ſaid defendant Dr. Bacon, as his tenant; 


but he admitted, that in the year 1759, being the 
only year in which Battin's Gleſe of three acres is 
known to be mowed, one Atherton, as tenant to the 


plaintiff, did for the firſt time come into the ſaid 


cloſe, and ſcrambled away ſome of the hay made 
there, under pretence of tithes, and the defendant 
William Cox, as tenant to the defendant Dr, Baton, 
did, at the ſame time, carry away ſome of the 
hay as his tithe thereof; and both. the defendants 
ſaid, they never heard, nor believed, that the plain- 
tiff, or his tenant, ever took away tithe hay from any 
of the ſaid meadows or cloſes, except at that time, 
in manner aforeſaid; and the ſaid defendants ad- 
mitted, that the greateſt part of the common lands 
belokging to the ſaid ies of Toot — and Marſß 

Baldon 
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Baldon lie intermixed in the common fields, in which 
the ſaid pariſhes are, in various parts and parcels; 
and that each of the tenants and occupiers of 


lands in the common fields, belonging to either of 


the ſaid pariſhes hath, in reſpect of his ſaid lands, 
common there for a certain number or ſtint of cows 
and ſheep, (viz.) one cow and thirty ſheep for each 
yard-land, or twenty acres, and that ſuch cattle 
neceſſarily common, promiſcuoſluy, over the ſaid 
whole common fields of Baldon; and inſiſted, that 
the defendant William Cox had not only- a right to 
common, in the ſaid field for two cows and ſixty 
ſheep, in reſpect of his ſaid tenement of forty acres 
of Jand lying in Saint Lawrence Baldon, alias Biſhop's 


Baldon ; but that he had alſo a right to common for 


ene cow and thirty ſheep, in reſpect of his ſaid te- 
nement of twenty acres, lying in Marſh Baldon, 
and that he had a further right to common there, 
for a much greater number of cows and ſheep, being 
commons appertaining to lands he rented of the 
defendants, or one of them, lying in the ſaid pa- 
riſh of Marſh Baldon; and the ſaid defendants be- 


| lieved, that the defendant William Cox did, in the 


ſaid year 1761, keep and depaſture two cows and 
ſixty ſheep, or more, in the ſaid common fields, but 


which were not nearly ſufficient to ſtock his full 


commons belonging to him, in reſpect of lands in 


Marſb Baldon which he rented of-the rector; and 


therefore they believed he ſo commoned for his Jands 


in Marſb faldos as aforeſaid; but the defendants ſaid, 
they did not know what quantities of milk, lambs, 


or wool, or other ſmall tithes, were produced | by the 
{aid cows and ſheep, nor what was the value of the 
tithes thereof; but the defendant Dr. Bacon ſaid, 


that all the ſmall tithes ariſing from cows or ſheep 
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commoned in the ſaid field, io reſpect to lands be= 


longing to Marſh Baldon pariſh belonged to him, 
and not to the plaintiff ; and that ſome of the far- 
mers holding lands in both the ſaid pariſhes, and 
their commons being ſcarcely ever full ſtocked, the 
ſmall tithes ariſing from ſuch commons have been 
uſually paid for the whole to the tenant of the tithes 


of that pariſh, in which the greateſt part of the 


lands lay, whereby much trouble was ſaved to the 
farmers, and many diſputes prevented; and there 
was, upon the whole, little difference to the rectors 
by ſo doing, and no diſpute has aroſe thereon, till 
that now raiſed 10 the plaintiff. 


Both the id defendants admitted, Fad is 2 


piece of heath ground lying in Toot Baldon and 


Marſh Baldon pariſhes, or one of them, but belong- 
ing to the ſaid manor of Marſb Baldon ; and that part 


of the ſaid heath, being riſing ground, is diſtin- 


guiſhed by the name of the Knowle, and has been for 
many years planted with furze, and enjoyed in ſe- 
veralty, being cut once in four or five yers ; and that 
ſame is commonable to the owners of lands in both 
the ſaid pariſhes at certain times, but differing with 


reſpect to the time of commoning their cows and 


ſheep thereon. 


But, at all events, the defendant Dr. Bacon in- 
ſiſted, that, if the plaintiff had any right to tithes of 
any part of the ſaid furze, it could only be on ſuch 
part as lies within Toot Baldon pariſh, and that the 
defendant Dr. Bacon admitted, that he held five lays 
or half acres of land in the ſaid Knowle, as, belong- 


ing to an eſtate held by him under a leaſe from the 


provoſt and ſcholars of Queen's College, Oxford, 
2 z and that in the year 1761, he cut the 


furze 
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furze and fern thereof, to the amount of above nine 
hundred faggots, and that he carried away the ſame, 
without ſetting out the tithes (which might be of 
about the value of ſix ſhillings) or making the plain- 
tiff any ſatisfaion for the ſame, upon a preſump- 
tion that no tithes were due; and for that the ſame 
were not intended to be, nor were ſold; but that 
the whole of the ſaid furze and fern faggots mixed 
therewith, together with other faggots bought by 
him, were uſed in burning a kiln of lime, together 
with ſuch bricks as were neceſſary for burning the 
time, the whole of which lime (or more than the 
faid Knowle faggots alone would have burnt) were 
uſed in the manuring and meliorating lands in the ſaid 
Forty Acres Piece, in the occupation of the defendant 
William Cox ; whereof the plaintiff receives a por- 
tion of the great tithes, when in corn; and that the 
bricks were uſed, with the reſidue of the ſaid lime, 
in repairing Dr. Bacon's farm-houſe, in Toot Baldon 
pariſh ; and therefore being ſpent upon the premiſes, 
within the ſaid pariſh,, he inſiſted they were thereby 
diſcharged from the payment of n if otherwiſe 
liable thereto. 


Both the ſaid defendants admitted, that there are 
in Marſb Baldon certain pieces of land called Hachet 
Cloſe, containing about four acres ; another piece 
of land called Forty Acres Piece, containing twenty 
acres, and another piece, called Hatchet Prece, or 
Hatchet Furlong, containing eleven acres, or there- 
abouts; all which had been in the occupation of the de- 
fendant Mrs, Lane, from 1 Jan. 1761, and then were in 
her occupation; and that during that time ſhe cut ſome 
hay therefrom, andthat the hay tithes of the ſaid Forty 
Acres Piece were worth, one year with another, about 


forty ſhillings, but inſiſted the ſame was covered 
by 


Mic baelmas Term, 11 Geo. III. 
by a madus or compoſition of fourteen pounds 2 year 


after mentioned, and that the ſaid Hatchet Piece and 


Hatchet Cloſe, being part. of Little Baldpn eſtate, were 
exempt from Nee : 


Both 2 defendants believed, that the ont Lewis 
Pollard was in his life-time ſeiſed in fee, to him 
and his heirs, of an, eſtate lying in or near Liztle 
Balden aforeſaid; called Little Baldon farm; and 
that part thereof lay in the pariſh. of Tot Bal- 
don, and part in the pariſh of Marſh Baldon ; and 
that the tithes: of ſuch, part thereof as lay in Tot 
Baldan pariſh, belonged to the rectory of Toot Baldon, 
and ſo far as the ſame lay in Marſb Baldon pariſh, 
belonged, to the rectory of arp Baldon ; and that, 
as, according to the plaintiff's own ſhewing, Lewis 
Pollard excepted, out of his fale, to the ſaid Fames 
Jennens, not only the tithes of Little Baldon farm, 
belonging to himſelf, but alſo all ſuch tithes as be- 
| longed to the miniſter or rector of Marſb Baldon, 
which had been received and enjoyed by him, for 
twenty-nine years then laſt paſt, they inſiſted, that 
none of the tithes ariſing on the ſaid Little Baldon 
eſtate, or which had been, for the ſaid twenty-nine 
years, had or enjoyed by the rector or miniſter of 
Marſh Baldon aforeſaid, paſſed by the ſaid Lewis Pol- 


lard's conveyance, whether ſuch tithes originally 5 


belonged to the ſaid rectory or pariſh- church of 
Marſh Ballon, or had been by any means granted to, 
or. ſuffered to be enjoyed by, any of the rectors or 
miniſters of Marſh Baldan. 1 55 

The N Mrs. Te Altes. that Little 
Baldun farm was, at the time of the ſaid ſale and re- 
ſervation, a freehold eſtate of inheritance, ,and be- 
lieved, that er ſuch exception or reſervation, the 


625 


ſaid 


"1 
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ſaid 2585 Pollard and his heirs continued to enjoy 
the ſaid eſtate, as he had done before, free and ex- 


empt from all kind of tithes whatſoever (ſave ſuch 


as belonged to the rector of Marſh Baldon, in right 
of that part of the ſaid farm which lay in Marſb Bal. 
don pariſh) and ſhe inſiſted, that ſuch part of the 
ſaid Little Baldon farm, as deſcended to or was other- 
wiſe veſted in her, as deſcendant and heir of the ſaid 
Lewis Pollard, ought to be held free and exempt from 


payment of all tithes whatſoever, ſave as aforeſaid, 


Both the defendants ſaid, they did not know or 
believe, that Lewis Pollard did, in or about the year 
1730, or at any time, ſell or convey the ſaid eſtate, 
called Little Baldon farm, together with all the tithes 


thereof, to John Fiennes and Auflin, in the bill 


named, or to any perſon or perſons in truſt for them, 
or any of them ; but on the contrary they believed, 


that the ſaid Lewis Pollard, or his fon Jobn Pollard, 


continued owner of the ſaid eſtate or part thereof, 
after the ſaid year, for that the ſame was, in or about 
the year 1635, ſettled by the ſaid Lewis Pollard, on 
the marriage of his ſaid ſon Fobn with Suſan D' Anvers 


(the defendant Mrs. Lane's grand-mother), and that 


before ſuch marriage, her father Mr. D' Anvers was 
ſole owner of the ſaid Marſh Baldon manor and eſtate, 
together with the advowſon of Marſh Baldon, and 
that Lewis Pollard, or John Pollard, afterwards joined 
with the ſaid Jobn Fiennes as a truſtee in ſelling or 


_ exchanging ſome of the lands belonging to the 
farm, together with the tithes thereof, and that the 
greateſt part of the ſaid eſtate was afterwards ſold, 


exchanged, 'or conveyed away, to ſome perſon, un- 
der whom one Mrs. Smith enjoys the ſame, free and 
exempt from all tithes, great and ſmall; and that 
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the remaining part thereof belonged to the ſaid defen= 
dant Mrs. Lane, who therefore inſiſted, that the ſaid 
pieces of land called Hatchet Piece and Hatchet Cloſe, 
and the other lands part'of the ſaid Little Baldon 
farm, had been, and ought to be, fince the ſaid ex- 
ception, free from the payment of all: tithes, except 
what the rector of Marſh Baldon is intitled to for 


ſuch part thereof. as is in Marſh Baldon pariſh, and 


ſuch of the tithes thereof as have been ſince ſeparated 
and fold therefrom, and ſuch of the lands belong- 


ing tothe ſaid farm (if any) as the plaintiff ſuggeſts 


to have been afterwards ſold to the ſaid you 80 


nens. 


Both the defendants believed, that divers inclo- 
ſures were formerly made by the ſaid Lewis Pollard, 
and John Pollard, of their lands, which lay inter- 


mixed with other lands in the open fields of Tot 


Baldon, and Marſh Baldon, commonly called Balden 


common field; and that for that purpoſe they made 
divers exchanges of land with Humphrey Atherton, 


and the ſaid provoſt and ſcholars of Queen's College; 
but they knew not whether the eſtate of Little Baldon 


did at that time lie diſperſed over the whole common 


fields of Baldon, or what other exchanges, or with 


whom they were made, for that purpoſe, but they 


believed, that certain tithes or portions of tithes 
were, in or about the year 1649, ſold and conveyed 
by the ſaid John Fiennes and John Pollard, to the ſaid 
Jumes Fennens, under which conveyance the ſaid 
James Jennens became intitled to the corn tithes of 


Hatchet Piece (which is a piece of land ſhooting on 
Hatchet Pool, and thereby kept diſtin from Hatchet 


Claſe) and alſo to the corn tithes of Hanging Lands, 
and of a certain cloſe of about four acres, next to 
Newnham Grounds, and of one acre more, called 

| Waedjide 


. 
— 
ET 


— 2 £ SSIIES 2 2 
< > . CRISIS IE 
ED 


WT 
1 1 
. 
W. 

Wy. 
j 4 3+ 
Y \, FF: 
ity I's 
* 87 19 
13 i 
q . 
N. 
7 FT is 

1 J. 

4 * 5 N 
\ i 
i | 
7 
WEE» 

1 
i. 

1150 

ee 
bt; 

T * 

(1 ＋ 

140300 
20 
1 T 

: j i 
i 
197 

hp 

A 4 

Wi" 

1 
ane 

" 

N 
£05 Pp 
i TW, 

* 
N. 

1 

ig, 
. 
5 vi 
41 
n 
"Rt Y 

* 
* 17 » 
25100 481 
,. 4 

ie 
oF 5 
4 
why 
. 
N 
961 
1 i: 
„ 
84 : 
7 
5 * 
1 
192 
1 
19% 
"It 
e 
„ 
i 
4 
1 
8 
» 
"A 3 
25 

: T) | 
K +, 9 
1 A 
Ft . 
1 3 
TV i 
3-1/6 1 
F Ag. 
Rar « 
139 
1 
by 
i} l 
3h If 

at 

c hi”, 1 
17 2607 4 
J oe 
1 
=, 

. © 
17 4 
£7 4336 i 
LARS 
LH, 
1 
175 
. 

that” 
1 * 
1 
1 
11 
0 
FN 

j 

1 18 
Bb 5 
nee 
mer 

4 10 
"16 Ny 4 
Fa 

j WM - 
Ai 14 
en 
en 
69 
$111” 25% 
"on 
U 
1 . 
* „ 
5 'N 
\. 

. == 
KY: 3 
$$3%' 
5 

f i 
LW" 171 
By iN; 
n 
FE: 
n , 
CIS «© 
15 (1 
N 
0 
STS 
wiz 
*. 
ky. 3. 
g i 
{4 
o 
4 
028 
of 24 
. 
(BY 1 
„ 
15 
© 
i 
+15 
FLY 
15 
14 
WH 
157 [| 
Fri 
1750 
. 1% 
14 
a 
£85 
4 5 
as 
1 
14 
N. 
* t 
9 
WB 
1 
157 
. 
5 1 
13 
* 
7 
$46 
ws ; 
Fs 
3% 
1 
1 
ms 
W 
. 
W. 1 + 
1 a 
e 
. 19 
I. 1 1 
OM! \ 


— 


- 


Tar HE 


Af boelmas Term, 1 1 Geo. III. 
 Wedfide Cloſe, then in the occupation of the ſaid 


Humphrey Atherton (but not adjoining to his home- 


| all, being diſtant near a mile from it) as alſo to the 
corn tithes of ſeveral lands in the common fields, 
being all part of Little Baldon farm; but they never 


heard that the corn tithes of Hatchet Cloſe were ſold 


to James Fennens with the ſaid other tithes ; on the 
contrary they believed that the ſame had been taken 
by the plaintiff and his father by nme and 
without right. | 


| Both the defendants ſaid, it might be true, chat 


ſuch of the tithes of Little Baldon farm, as were ſold or 
exchanged by the ſaid John Pollard, Fohn Fiennes, and 
Auſtin, or any of them, or to or with the ſaid James 
. Fennens, may be now veſted in the plaintiff, but not 
as impropriator of the rectory of Tot Baldon, but as 
grantee thereof under the ſaid purchaſe deeds or agree- 
ments; and the defendant Dr. Bacon inſifted, that 
the ſaid Lewis Pollard, Jobn Pollard, John Fiennes, 
and Auſtin, nor any of them, could legally convey 
or ſell any of the tithes belonging to the rector of 
Marſh Baldon, but that the fame were, and ſtill are, 
due to the rector of Marſh Baldon, as before ſuch 
ſale or exchange were * or made. | 


The defondent. Dr. Bacon ads, that the de- 
fendant Fonathan Martin did during the ſeveral years 
1762, 1763, and 1764, hold four cloſes of land 

called Hanging Lands, lying in the ſaid pariſh of 
Marſh Baldon, and containing together twenty-eight 
acres, as tenant to him by leaſe, and that part there- 
of had been laid down in graſs ſeeds and mowed or 
depaſtured, and that ſome hay and other tithes did 
. ariſe therefrom, during the ſaid years; but he inſiſt- 


ed, that the plaintiff was not intitled to any tithes 
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ariſing therefrom (except corn tithes as aforeſaid) nor 
did the ſame, as he believed, belong to Lewis Pollard, 
at the time of the ſaid ſale, exception, or reſer- 
vation; or to the ſaid John Pollard, Fiennes and 


Auſtin, at the time of ſuch exchange; but the ſame 


did and do belong to the rector of Marſh Balden, and 
have been conſtantly and immemorially ſo held and 
enjoyed by him and the former rectors of Marſh Bal- 


"don, except when. nne, by the ſaid Jain 
Atherton. | ; 


+ he defendant Mrs. Lane ſaid, ſhe was and is 
owner of the ſaid manor of Marſh Baldon, and alſo of 


the ſaid manor farm; and that a modus or compoli- 
tion of fourteen pounds a year is due and payable, and 


has been for time immemorial duly paid to the reQor 


for the time being of the ſaid pariſh of Marſb Baldon, 
by the owners of the ſaid manor farm, in lieu of all 


tithes whatſoever, great and ſmall, ariſing therefrom ; 


and therefore ſhe claimed all the titheable matters, 


ariſing on the ſaid farm, to her own uſe, without 
ſetting out the tithes thereof (ſave and except the 


portion of the tithes of corn, in the-proportion of 


one in fifteen, in certain pieces, part of the ſaid 


manor farm, which ſhe admitted belonged to the 
plaintiff, as appropriated to the rectory of Teot Bal- 
dn) and fhe alſo inſiſted to be intitled to hold all the 
land originally parcel of Little Baldon farm, and now 


veſted in her, free and exempt from payment of any 
tithes to the plaintiff, for the reaſons above men- 


tioned, 


The defendant Dr. Bacon diſclaimed any right to 
the tithes of hay, growing or ariſing on Smith's Piece, 
or Forty Acres Piece, they compoſing part of the Taid 
ancient manor farm; the tithes whereaf, ſo far as he 
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 Michaelmas Term, 11 Geo. III. 


is intereſted therein, being covered by the ſaid modus 
or compoſition of fourteen pounds à year paid to 
the rector of Mar/b Baldon for the time being, 


The defendant Mrs. Lane ſaid, that the ſaid il. 
liam Cox, who rented Smith's Piece of her, paid. her, 
over and above his general rent, the yearly ſum of thir- 
ty ſhillings by a particular covenant in his leaſe, for 


ſaid Smith's Piece, and other lands held by him, part 


of the ſaid manor farm, as the'proportion of the ſaid 
fourteen pounds a year, and in conſideration thereof, 
the defendant William Cox took to himſelf, under the 
ſaid leaſe, all the hay and other titheable matters, 
ariſing on the ſaid Smith's Piece (ſave the plaintiff's 
proportion of one fifteenth of the corn tithe thereof) 
without ſetting out any tithes thereof, or making any 
ſatisfation to any perſon for the ſame, except the 
ſaid thirty ſhillings a year; and the defendant Dr. 
Bacon inſiſted, that be having been lawfully preſent- 
ed, inſtituted, and inducted into the ſaid rectory of 
Marſh Baldon, did thereby. hecome rector thereof, 
and as ſuch intitled to the ſaid modus or compoſition 


of fourteen pounds a year, paid ſor the tithe of the 


manor farm, and particularly-to all the hay tithes, 
ariſing within the ſaid, pariſh (fave the bay tithes of 
certain lands, called Durbam Leas and Spindlers, held 
by the plaintiff under Queen's College, Oxford) and 
in general to all tithes whatſoever ariſing with- 
in the ſaid pariſh, except ſuch parts or portions of 
the ſaid great tithes, as have been uſually held and 
enjoyed by the plaintiff, and thoſe under. whom he 


claims; and that ſuppoſing MMarſo Baldon to be a 


chapel endowed (which he by no. means admitted 
it to be) he has a right tv preſcribe, as againſt the 
plaintiff; for what this defendant's predeceſſors and 


_ himſelf have been in the pore of, for fifty years 
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 Michaelmas Term, 11 Geo. III. 
laſt paſt, and that the plaintiff i is to be conſidered, 

to the tithes. in queſtion, as grantee only, e 
under the before · mentioned grant of the year 1626, 
and that the impropriation of all, the tithes excepted 
and reſerved: thereout either remained in the ſaid Lewis 
Pollard, or veſted with the rectory of Marſh Baldon, 
as an endowment from him; 3, the benefic of all which 


the ſaid defendant DriBacen inſiſted upon, and that he 


is not to be. affected by any general terms made uſe of 
in that conveyance; but the ſaid defendants admit- 
ted, that the plaintiff is. intitled to ſuch portion or 
portions of tithes, but theſe varying as well in ſpecies 
as in quantity, in different lands in the ſaid pariſh, 
and in ſuch particular lands only as the plaintiff, 


and thoſe under whom he claims, has, and have, = 


time immemorial enjoyed the ſame. 

To the plaintiff's ie bill the defendant Wil- 
liam Cox (againſt whom the ſame was originally 
brought for the hay tithes of Smith's Piece only, but 
afterwards enlarged for tithes of other lands) put ia 


Anſwer of VII. 
liam Cox (the 
tenant) to the 
original bill in 
Eaſter Term, 


2762. 
his anſwer, whereby. he admitted; "that the pariſh of : 


Marſh Baldon contains, beſides the townlhip of Marſh 


Balden, a townſhip or hamlet, called Toot, Baldor, 


and another townſhip or hamlet called Little Baldon, © 


but that the reor of the pariſh of Marſs Baldon 
was, and beyond the time of memory had been, a 
rectory preſentative, and that Mrs. Lane, as owner 
of the manor of Marſh Baldon, many years ago pre- 
ſented the other defendant Dr. Bacn to the ſaid 


rectory, and that he was thereupon inſtituted and in- 


ducted thereto, 


He admitted there is a parcel of meadow or paſture 


land in Marſh Baldon called Smith's Piece, of which 
he was - - inpelſfion, but did not believe that the 
| R 1 2 plaintiff 
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Abe Term, 1 1 Geo. 111. 


plaintiff is intitled to the tithes and tenths in kind, 


of all or any hay yearly ariſing therefrom, after the 
rate of one cock in' fifteen (as claimed by his origi- 
nal bilt) or of any other proportion, or to any an- 
nual pecuniary payment in lieu thereof ; but, on 
the contrary, that the defendant Dr. Bacon, and 
his predeceſſors, reQors of Marſh Baldon, were, and 
always had been intitled to all tithes, both great 
and ſmall, ariſing on the demeſne lands of the 


53 manor of Marf> Baldan, or ſome compoſition or pe- 
cuniary payment in lieu thereof; that there is a farm 


in the ſaid pariſh, called the Manor Farm, part of 
the demeſne lands of the ſaid manor, and that an an- 


_ cient compoſition of fourteen pounds a year had al- 


ways been paid to the rectors of ar/b Baldon, in lieu 
of all tithes ariſing therefrom, and that Smith's Piece 
was reputed to be part of the ſaid manor farm; 
and that the ſaid payment of fourteen pounds a year 


bad been reputed to be a compoſition, as well for 


tithes ariſing on ſaid Smith's Piece (as part of the ſaid 


manor farm) as upon the other lands belonging 


thereto, 


That he firſt entered on the ſaid Smiths Piece in 


the year 1743, under a leaſe from the defendant Mrs. 


Lane, in which he covenanted to pay, and did pay 
thirty ſhillings yearly, as a proportionable part of 
the ſaid fourteen pounds a year, in lieu of the 
ſaid tithes ariſing on Smith's Piece ; and afterwards 
had another leaſe ſubject to the ſame covenants ; that 
during the hay harveſt, in the year 1700, Foſep» 


Atherton the plaintiff's tenant, entered into Smith's 


Piece, and by force took away ſeveral cocks as tithe 
hay, claimed to be due to the plaintiff, without any 
previous demand having been made of tithe, or no- 


tice to the defendant, of any intention of taking the 


| * upon which he brought an action of treſ- 
paſs 


and: 


intit! 


in re 


bill x 


his, c 


any e 
yard- 
cattle 


lands 


Naacd cee Term, 11 Geo. III. 

paſs againſt the ſaid Foſeph on who ſuffered 
| judgment to 80 by Jane 
Ine ſaid defendant Milliam Cox dying on or about 

1 April 1763, plaintiff brought a bill of revivor, and 
| ſupplement againſt Sarah Cox, his ſiſter, and execu- 
trix, who in Trinity Term, 1764, put in an anſwer 
thereto, and thereby admitted aſſets of her ſaid late 
brother; and that ſhe had, ſince her brother's death, 

taken the tithe of hay upon the cloſe called Bariin 8, 
in the occupation of John Arthur, as having right ſo 
to do, as executrix of her ſaid brother, who, at the 
time of his death, rented all the tithes belonging to 
the rectory of Marſh Ballon, to whom the hay tithes 


613 


Sarah Cox put in 


an anſwer to the 


bill of revivor 
and ſupplement, 
in Fog Term, 


1764. 


of Battin's belonged ; that in the year 1761, the aſ- 


ſiſted in taking away ſome tithe hay from Burnt 
Houſe Cloſe, alias Hayes's alias Cheney's Cloſe, for the 
uſe of her brother, who then rented the _ of the 
rector of Mar ſb Baldon. BEST 


Exceptions baving. been taken by the plaintiff to 
the ſaid anſwer, the ſaid defendant Sarah Cox put in 
a further anſwer to the plaintiff's bill, whereby ſhe 
admitted that the cattle of ſeveral occupiers of farms 
in all the Baldons fed promiſcuouſly over the whole 
fields of Baldon, that the ſaid common was ſtinted; 
and admitted the plaintiff was, or would have been, 
intitled to the ſmall tithes, ariſing by the commoning 
in reſpect of the two yard-lands in Tot Baldon in the 
bill named; if the ſaid William Cox had ſtocked ſueh 
his common there, but ſhe believed he did not- put 
any cattle to common there, in reſpect of his ſaid two 
yard-lands in the plaintiff's tilling, but that all the 
cattle which he commoned there, were put in for his 
lands or commons in and for Marſb Baldon. 


Rr 3 e 


Sarah * put in 
a further anſwer, 


4 Jan. 1767. 
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Anſwer of the 
defendant Jona- 
than Martin, 


Mi haelmas Term, 11 Geo. III. 
That ſhe had been informed, that the ſaid William 
Cox took the tithes of hay ariſing from Battin's Cloſe 


(now Arthur's) and alſo from Cheney's alias Hayes's 
Cloſe, before he originally became tenant of the plain- 


tiff's appropriate tithes, and that after he ceaſed being 
his tenant {which was in about four years) he con- 
- tinued to take the hay tithes from the ſaid cloſe, as 


claiming under the defendant Dr. Bacon, during the 
whole time that Augn/tine Atherton, who ſucceeded the 
ſaid William Cox herein, held the plaintiff's tithes, 
and until Joſeph Atherton, ſon of the ſaid © Auguſtine, 
became tenant of the plaintiff*s tithes, and firſt began 


to diſpute the right to the hay tithes thereof, and that 
ſhe had heard and believed, that Hugh Wright, who 


rented the ſaid Battin's or Arthur's Cloſe for one year, in 
the ſaid William Cox's time, paid to him ſome pecu- 
niary acknowledgment or payment for the tithes of 
the ſaid cloſe, as being due to him. as ne" to Dr. 
Bacon, and not otherwite. 


F 


That the laid defendant Jonathan Martin put in 


his anſwer, whereby he ſtated, that Hanging Lands, 
in the bill mentioned, has been divided into four 
cloſes, and belonged to the defendant Dr. Bacon, 
under a leaſe from Queens College, Oxford; and that 
three of the ſaid cloſes have been generally ſowed with 
corn, but that the lower cloſe was always old ſowed, 
till about ten years ago, when the ſaid defendant firſt 

took the ſame of the defendant Dr. Bacon, and with his 

leave ploughed up the ſaid lower cloſe, and continued 

to plough it for four year together, when he again 

Jaid it down with graſs, and that the plaintiff always 

had the tithes of the ſaid three cloſes, and alſo the 

tithes of the ſaid lower cloſe, when it was ſowed with 

corn, but during all the time the ſaid lower cloſe was 

1 the rector of Baldon had the privy 

tithes 
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tithes thereof, and of all the other parts of the eſtates 
called Daglands; and that ever ſince the defendant had 
laid down the ſaid lower cloſe again, he had fed it 
with cattle, except one year, when he made it into 
hay, in which year Joſeph Atherton, a tenant of the. 
plaintiff, demanded the tithe hay thereof, as belong- 
ing to the plaintiff, and the defendant paid him ſix- 
teen ſhillings, for the ſame ; but the defendant Dr. 
Bacon at that time claimed a right to the ſaid tithe 


hay; and he admitted, that he refuſed to pay the 


plaintiff any tithes or tenths ariſing from ſuch cattle 
as he had fed on the ſaid lower cloſe, after he had 
laid itdown again with graſs, as aforeſaid, or any of the 
privy tithes for the ſame; beeauſe the deſendant 
always believed, that all ſuch tithes of the ſaid Jower 


cloſe, when laid down with graſs, and fed, belonged 


to the rectory of Marſh Baldon; and he admitted, that 


he occupied the whole of Hanging Lands, from the 


year 1758 to 1762 both incluſive, but that he never 


kept any ſheep thereon, that he never had more than 


three quarters of a load from the ſaid lands, in each 

of the ſaid years, except that year when he mowed 
the ſaid lower cloſe, and paid ſixteen ſhillings for the 
tithes thereof to the ſaid Joſeph Atherton ; and except 

two other years, when the defendant had ſome clover 
from Hanging Lands aforeſaid, of which the plaintiff's 

tenant took the tithes in kind, but which occaſioned. 
diſputes between the plaintiff and Dr. Bacon, 


| The (fait defendant admitted, that, during. the 
whole year 1760, he held of Dr. Bacon five half 


acres of land in the common fields of Ballon, at a. 


— 


place there called Orford Hill; and that the plaintiff is 
intitled to the corn tithes ariſing in the ſaid common 
field, but the ſaid defendant never remembers the ſame 
to have been arable corn land, but that while he rented 
3 8 4 | them 
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them they produced furze; and that at the time of the 
plaintiff's filing his bil}, the ſaid defendant cut two 
crofts therefrom, 6f which the plaintiff or his tenant 
took the tithes in kind before the defendant Dr. Bacon 
knew thereof; but that the defendant Dr, Bacon 
always received all the ſmall and privy tithes there; 


and the defendant admitted, that in the year 1760, 


he cut about one thouſand furze faggots MM 


Divers evidences and witneſſes were de and 
examined on both ſides, whereby it appeared, on the 
part of the defendants, that the ſaid church of Mar 


| Baldon never was appropriated to the monaſtery of 


Dorchefter, although Tot Balden might have been ſo; 
that the abbot of Dorcheſter never interfered therein, 
but in one inſtance in the year 1368, when he acted 


in his capacity of archdeacon of Dorcbeſter only, 


upon being wrote to by the then Biſhop of Lincoln, 
to admit Patrick Swayne to the church of Marſb 


Baldon, (ad eccleſiam de Mers Baldyndon ) and inſtitute 


him rector thereof, which he certified that he did 


accordingly as archdeacon; and that the ſame was 


done by the abbot, as official only to the biſhop, ap- 
peared from another inſtance in the year 1381, when 
a Jike return was made by the abbot of the monaſtery 
of Oſeney as archdeacon of Dorehe/ter, to a mandate of 
the then Biſhop of Lincoln, whereby he certified, that 
he had inſtituted Thomas de Thornton, who had been 
preſented by Peter de la Mere to the ſame church, (ad 
ecclefiam de Meres Baldyndon), that from the year 1209 
to the year 1539, when the greater monaſteries were 
diſſolved (of which Dorchefler was one), and down to 


the year 1 7 35, when the preſent incumbent was inſtitu- 


ted, and particularly at the time of the diſſolution of mo- 
nafteries, the advowſon was uninterruptedly in Lay 
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years only before the diſſolution, the ſame was pre- 
ſented to by the truſtees (recuperatores) of Lord Wind- 
ſor; and in 1 Edw. VI. (1547) which was fourteen 
years after, Lord Windſor granted a leaſe of the manor = 
of Marſh Baldyndon, and the patron's acre, and the 
advowſon of the ſaid church; that although there were 
ſome inſtances between the year 1209, and 1361, of 
the ſame having been preſented to as 2 chapel, yet 
moſt of the inſtitutions are as rector; and it appeared 
that in thoſe ages the term church or chapel were 
deemed ſy nonimous, for that in the year 1371, Marſh | 
Baldon was preſented to as a church, and in 1372, as 
a church or chapel; and that in a deed of exchange, 
made in the year 1370, between John Hadeſhall who 
is therein ſtyled rector ecclefie de Mers Baldyndon, 
with John Dagat, the vicar of Saint Nicholas, Abingdon, 
the latter is ſtyled vicar of the pariſh church or chapel 
of Saint Nicholas in Abingdon; that from the year 
1465, down to the preſent time (about three hundred 
years) the ſaid. living had been uniformly preſented 
to as a rectory and pariſh church; that ia the crown 
ſurvey taken 26 Hen. VIII. about four years before N 
the diſſolution of the greater monaſteries, Mairſb Baldon 

is called a rectory, and John Hutchinſon the rector 
thereof, and that as ſuch it is charged to the firſt fruits 
and tenths; that in the year 1626, when Lewis Pol- 
lard ſold to Mr. Jennens the impropriate rectory of 
Tot Baldin (under whom the plaintiff claims) the 2 
manor. and rectory of Marſb Baldon was in John 3 
D' Anvers, and did not come into the family of the 44 | 4 1 
Pollards till 1635; (being nine years after). Upon the 1 
marriage of Fohn Pollard, the fon of the ſaid Lewis, 
with Suſan D' Anvers the heireſs of the D' Anvers, 
the anceſter of Mrs. Lane; it was fully proved by 
depoſition, that Marſh Baldon and Toot Baldon are 

_ conſidered as diftiat manors, the firſt belonged to 

YE | Mrs. 
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Bills diſmiſſed 
23 Dec. 1770. 


Mithatimas « Term, 11 Geo. nm. 
Mrs. Lane, the laſt to Queen's College, Oxford; that each 


bas a church of its own, that Marſh Baldon enjoys 


the adminiſtration of the ſacraments and ſepulture, 
keeps its own poor, and has all other marks of a 
pariſh ; and there was a good deal of evidence to ſhew 
that Dr. Bacon, or his tenant, has uniformly taken 
the hay tithes, and other the tithes, which the plaintiff 
now claims; on the other hand, there was ſome parol 


evidence, on the plaintiff's part, to controvert Dr; 


Bacon's _ thereto, 


This cauſe came on to be heard before the ba- 
rons of his Majeſty's court of Exchequer, at Miſi- 
minſter, 26 November, and continued hearing 10, 11, 
12, and 13 December, 1770, on the laſt of which 
days the court was pleaſed to order and decree, that 


the original and amended bills, bill of revivor, and 
| ſupplemental bill filed by the plaintiff, ſhould be 


diſmiſſed out of the ſaid court, with coſts. 

er cauſe on rehearing under Michaelmas Term, 
13 Geo. III. one on appeal, under a 14 
_ Geo. 5 g 


Mithaelma- 


* Sir 5 


Sir Ri 
George 


Sir Jo 


Eqdwa! 
Alexan 


| Jobn 


Los 
Franc 


Sarah 
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| Michadma Term, 13 Geo. III. 0 


| November 26, A. D. 1774 tk 


* 


In the Exchequer. | 2 a 
% Sir Sidney Stafford Smythe, Lad Chief Baron, : 22 from 
Sir Ric hard Adams. | 5 4 » ; clature of Heft- 
| 5 8 minſter Hall, 

Ceorge Perrott. . . 5 at the end fe | 
Sir James re. 9 + | Tong" ak of 

„ „ Blactſſone, 
Edward Thurlsw, Attorney General, 2152. edit. 
Alexander Wedderburn, Solicitor General, ; 


Jobn Glynn, Serjeant a at Law, Recorder of 
London. | : 


Francis Yateman, Plaintiff, 
Sarah Cox, Phanuel Bacon, D. D. 7 
Jonathan Martin, and Cbriſto- 
pher Willoughby (ſole executor | _ 
and deviſor of the laſt will and $ Defendants, 
\ teſtament of Elizabeih Lane, | Fe 
widow, deceaſed), and 'T bomas | 
_ Cawley her heir at law, 1 5 


% 5 from the caſe of the de among the 
| the printed caſes of appeal. 5 


T* plaintiff, conceiving himſelf Ae Conſe revive: 
ſo far as concerned the diſmiſſion of his ſaid ** "beard, 
bill with coſts, obtained an order for a rehearing ; 

but in the mean time the ſaid Elizabeth Lane departed 

mY lle, . the defendant T homas Cawley, her 


: | heir 
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Michaelmas Term, 13 Geo. III. 


kinks at law, and Chr iAopher Willoughby, her deviſor, and 
ſole executor; whereupon the plaintiff revived the ſaid 
original cauſe, and the ſame came on to be reheard 
before the barons of the ſaid court of Exchequer, on 2, 
6, 18, and 20 Fuly, 1772, on which laſt mentioned 
day the court were pleaſed" to order the ſame to ſtand 
over for judgment to the ſecond day of cauſes in the 
then Michaelmas Term; 


and on 26 Novem. 1772, 


the barons were pleaſed to affirm their ſaid former 


In Hilary Term, 
1769, the plain- 
tiff exhibited his 
bill in the court 
of Exchequer, 


decree. 


See this cauſe originally heard under Michaelma: 
Term, II Gee. III. and on appeal, anger Hi- 
 lary 17 14 Geo. III. 


* 


December L4, A. D. e. 
In the Exchequer, 


4 4 ; 


Jobn Bree, Clerk, 4 Plaintiff, 
Charles Chaplin, Bj na — Defendant 


* * The ſe of the vt, as 5 a by his own 
| 1 extracted from the printed caſes of ap- 
peal, delivered to the Lords, counſel, and partie 
concerned, previous to the heari ng, with, the manu- 


feript . of the Houſe, indorſed thereon, 


N Way Term 1769, the plaintiff exhibited his 
bill of complaint in his Majeſty's'court of Exch:- 


| quer, as rector of the pariſh of Ryſam, in the county of 
| Lincoln againſt the defendant, ſetting forth, that ſince 


the inſtitution and induction of the Satan) into the 


ſaid rectory, the defendant had been owner and oc- 
cupier of all the lands in the ſaid pariſh, to the 


„„ "-mnount 


amoun 
1767 a 
things: 
whereo 
to the | 


 fendant 
the val. 


might 
ſuch ac 


The 
mitted 
the bill 


the ſaid 


and oc: 
Ryſom « 
ſaid tra. 
thereof, 
inſiſted, 
made bt 
tween 1 
pariſh, 

pounds, 
in lieu 
eccleſia 
within, 
places t 


The 
and pub 
barons « 
1772, 
the two 
at law j 
purpoſe 
the uſu; 
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amount of two thouſand acres, and that in the years 


1767 and 17 68, he bad divers titheable matters and 


13 8 and growing on the ſaid lands, the tithes 
whereof became due, and ought to have been paid 
to the plaintiff ; it was therefore prayed, that the de- 
ſendant might be decreed to account with him, for 

the value of the ſaid titheable matters and things, and 
might pay what ſhould Rr to be ons on * 
ſuch account. 


The defendant, by his anſwer to the ſaid bin, ad- 
mitted that he was, during the time mentioned in 
the bill, ſole occupier and owner of all the lands in 
the ſaid pariſh; and that he was alfo the ſole owner 
and occupier of another tract of land adjoining to 
Ryſam called Grange de Lynge, and inſiſted, that the 
ſaid tract of land, called Grange de Lynge, or any part 
thereof, was not in the pariſh of Ry/om, and further 


P rayer of bill, 


1 an- 
1 Wer. 


inſiſted, that ſome ancient compoſition real, was 


made before the reign of Queen Elizabeth, by and be- 


tween the parſon, patron, and ordinary of the ſaid 


pariſh, by virtue whereof the payment of fifteen 
pounds, ten ſhillings, and one penny balf penny, was 
in lieu and full ſatisfaction of all tithes and other 
eccleſiaſtical dues, yearly payable from all the lands 
within the ſaid pariſh of Ry/om, and the titheable 
places thereof, except Grange de Lynge aforeſaid. 


The ſaid cauſe being at iſſue, witneſſes examined, 
and publication paſſed, came on to be heard before the 


barons of the court of Exchequer on 12 and 14 Decem. 
1772, when it was ordered by the ſaid court, that 
the two iſſues herein after mentioned, ſhould be tried 
at law in a feigned action, to be brought for that 
purpoſe in the office of pleas of the ſaid _ with | 


the uſual directions, 
The 


Cauſe heard, and 


iſſues directed. 
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ia 


Firſt iſſue, 


Phintiff f 
as to this iſſue. 


Michaelmas Term, 13 Geo. III. 


The ſaid two iſſues came on to be tries at PM 
coln, before Mr. 4 uſtice * * Blackflone, on 25 & 26 


March, 1774. 
The firſt 1 which lay on the plaintiff to main- 


tin, was, that the lands called Grange de Lynge, i in 


Lincolnſhire, were in the pariſh of Ryſom, in the ſaid 


| OP) 


— 


To ſupport this ficſt iſſue, amongſt other evi- 


_ dence, the plaintiff produced an examined copy of a 


grant, dated 30 September, 30 Hen. VIII. whereby 
the King granted to the Duke of Suffolk, and his 


- heirs for ever, all the farm at Grange, called Lynget 


Grange, otherwiſe -the Grange of Lynges, with the 
appurtenances, in the ſaid county of Lincoln, to the 
late monaſtery of Barlings belonging or appertaining, 


together with all meſſuages, lands, &c. with their 


appurtenances in Lynges, within the pariſh of Ry- 


ſom, and in Swinthorpe within the pariſh of Sne- 


land, in the ſaid county, of Lincoln ; and in another 
part of the ſame grant, mention was made of all that 


the manor or lordſhip of Ryſom and Ryſom Grange, 


&c. to hold to the ſaid Duke of Suffolk, and the 
heirs of his body for ever: the plaintiff then pro- 
duced a deed, dated 4 May, 3 Eliz. which was a 
bargain and ſale, whereby William and Anthony Stokes 
did bargain and ſell to Thomas Saint Poll, all that 
the manor of Ryſam, with the appurtenances, in the 


county of Lincoln; and alſo, all thoſe meſſuages, | 


granges, &c, in the pariſh, town, and fields of Ry- 
ſom, in as large a manner as the Duke of Syfolk hell 
the ſame. The plaintiff produced evidence to ſhew 
Grange de Hug, bad always e to the land 


3 — 


* See the Biographical Hiſtory of Sir Willam yon oftaws, 178, 
| and 
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Mic baelmas Term, 13 Geo. III. 623 
and window tax, as in the pariſh of Ryſom, And in 
order to ſhew the accuracy of the ſaid letters patent 
of 30 Hen. VIII. Richard Good, a witneſs examined 
for the plaintiff, proved Swinthorpe was in thepariſh . 
of Snelland, and paid all pariſh rates as ſuch. | 
On the part of the defendant, ſeveral grants and Defendant's 
deeds were produced, which only confirmed what _ Ca 
had been proved on the part of the plaintiff; by | 
the deed of 30 Septem. 30 Hen, VIII. that the lands 
called Grange de Lynge, granted to the Duke of Suf- 
folk in fee, were diſtin from the manor or lordſhip 
of Nſem and Ryſam Grange, granted in the ſame 
deed to the ſaid Duke of Suffolk in th. 


| The defendant alſo produced in evidence, a cer- 
tiicate of Vitham Biſhop of Lincoln, to the gover- 
ners of Queen Anne's bounty (the date not ſpecified) 
of the clear yearly value of the reftory of Ryſom, 
therein mentioned to be fifteen pounds, and that it 
had no church, and but one family. 


William Durant, a witneſs examined for the defend- | 
nt, proved, that when he firſt knew Nyſom and 
Cr de Lynge, there was but one family belonging 
to them, afterwards there were two. | 


The learned judge, Who tried the cauſe, ſummed Verdit on ficſt 
iſſue, 

up the evidence, and. after obſerving thereon, in- 

formed the jury, that if, upon the whole they thought 

that Grange de Lynge was in the pariſh of Ryſom, in 

30Hen, VIII. they ſhould find a verdict for the plain- 

tiff; but, notwithſtanding the ſaid evidence given on 

the part of the plaintiff, they found a verdict for the | ; 
_ defendant on 1 iſſue. | 


* 


The next e 26 May, 17743 the ſecond :Tue 


was tried, 
'T he 


Micbaelmas Term, 13 Geo. III. 

The ſecond iſſue, of which the defendant main- 
tained the affirmative, was, that ſome ancient lawful 
and valid compoſition real was made, before the 

reign of Queen Zlizabeeh, by and between the par- 
ſon, patron, and ordinary of the ſaid pariſh of Ryſom, 
by virtue whereof, a certain ancient payment of 

fifteen pounds, ten ſhillings,” and three half pence, 
to wit, fifteen pounds in money, was made payable 

| half-yearly, on Lady-day and Michaelmas, to the 

rector of the ſaid pariſh, for the time being, and ten 

| ſhillings and one penny half-penny,'the ſaid refidue, 
was to be paid to the archdeacon of Stowe, within 
the dioceſe of the Biſhop of Lincoln, for procurations 

and ſynodals yearly; and that ſuch. payments had 
been made from ancient times, before the reign of 
Queen Elizabeth, to wit, from the time of making 
ſuch real compoſition for all the lands within the 
ſaid pariſh, except the ſaid lands called Grange de 

 Lynge, in lieu and full compenſation of all tithes 
whatſoever, &c. and other eccleſiaſtical dues, &c. 
yearly arifing, and payable upon, or from all the 
lands, within the ſaid pariſh, or belonging to the 
ſaid ancient reQory ; and that the ſaid ancient pay- 
ment of fifteen pounds hath. been conſtantly and 
regularly paid, &c. | 


To prove this iſſue, the counſel for the defendant, 
produced the ſaid certificate of the Biſhop of Lincoln, 
in the reign of Queen Anne, which was read in evi- 
dence, the day before ſtating the value of Ryſem 
rectory to be fifteen pounds a year, in the reign of 
Queen Anne, and proved regular payments of that 
ſam, and of the ten ſhillings and one penny half- 
penny, for the greateſt part of the period of time, 
from 1706, to 1766, all which was admitted by 
the as but he inſiſted, that ſuch . of 
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Micbaelnas Term, 13 Geo. III. 


fifteen pounds, ten ſhillings, and a penny half- 


penny, was a temporary compoſition; made by Mr, 


Mills, the rector, in the reign of Queen Anne, at 


which time it was the full value of the tithes of Ry- 
ſim pariſh, including Grange de Lynge, and that for- 
merly the value was much leſs; and conſequently, 


that this ſum could not poflibly have been a real 
compoſition, exiſting from the time of Philip and | 


Mary, as . by the N 


The plaintiff on his part adn an cent frond 


the parliamentary ſurvey, 26 Hen, VIII. in which 


the return ſtates the ESD of ""__ to be 25 the 
value of four pounds. 


Several ſubſidy welds in 1624, and downward 
for eccleſiaſtical ſubſidies, in which Ryſam was there 
charged at eight ſhillings, and ſeven ſhillings and 
two pence ; ſeven ſhillings and two pence half penny, 
being the tenth part or ſubſidy of two ſhillings in 
the pound, or the clear yearly value at four pounds. 


A terrier of the lands appertaining to Ryſom par- 
ſonage, was then produced from the regiſter. of 


the Biſhop of Lincoln, dated 1601, wherein no 
tithes are mentioned, nor wy compoſition in ler 
of tithes, * 

A paper book proved to have been written in 1599; 
was next produced out of the ſame regiſter, pur- 


porting to be a return to ſome articles of inquiry, re- 


Plaintiffs proofs 
on ſecond iſſue. 


lating to the eccleſiaſtical ſtate of the ſeveral pariſhes 


within the archdeaconry of Stowe and Lincoln, by 
which it appears, that the value of Ryſan rectory 
was ten pounds; and in order to prove, that j in the 
reipn of _— Anne, when the biſhop's certificare 
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Mic baelmas Term, 13 Geo. III. 


to the governors of Queen Anne's bounty was made, The 
and when the firſt evidence of the preſent payments verdict: 
commenced, the ſum of fifteen pounds, ten ſhil- 2 
lings, and one penny halfpenny, was more than OM 
equivalent to the value of tithes in Ryjom, including *. 10 
Grange de Lynge, the plaintiff produced in evidence 1 7 
the account of the ſteward's annual receipts, from we re 
the evidence room at Bolton; amongſt others, there OE 
is this article, Mr. Law for Ryſom fafty-two pounds, in 
the ſame, Grange. de Lynge, eighteen pounds, total * 6 
ſeventy- five pounds; and another entry to the ſame over fo 
effect, for half a year ending at Michaelmas. on kia 


bey bel 
Obſervations on 11. tr] 


| | This ſecond iſſue ſeemed to be framed on the ſup» 
Ne NG: poſition, that the firſt iſſue would be found for the 


Verdict on ſe- 
cond iſſue. 


plaintiff, and as the jury had found the firſt iſſue for 
the defendant, it was impoſſible they could alſo find 
the affirmative of the ſecond iſſue in the terms in 
which it was laid, for if Grange de Lynge was no part 


of the pariſh of Ryſam, there could not have been : 


real compoſition, for all the lands within that pariſh, 
excepting the lands called Grange de Lynge, ſuch ex- 
ception implying them to be within the pariſh ; the 
evidence of the payment of fifteen pounds a year, 


went no higher than the reign of Queen Anne : now 


the mere proof of payment from the reign of Queen 
Anne, to the time of filing the plaintiff's bill, was 
not ſufficient evidence of a real compoſition, made 
in the reign of Philip and Mary, ſo that, upon the 
defendant's own evidence, the jury ought to have 
found a verdi& for the plaintiff, and there was no 
evidence of the payment contended for by the defen- 
dant, prior to the time of Mr. Mills, who was rec- 


tor about forty years, and probably at that time, 


made an advantageous bargain for the rector, but the 
jury after a ſhort abſence, found a gener) verdict 


for the defendant, 
'T he 
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| Michatlmas Term, 13 Geo. III. 
The plaintiff thinking himſelf aggrieved by theſe | 


verdicts, on 20th April, 1774, applied to the court of 


Exchequer, praying that a new trial of the ſaid iſſues 
might be granted, and on 11th May, being the day 
appointed for the defendant to ſhew cauſe; the report 
of Mr. Juftice Black/line was read; and Gounſel 
were heard on behalf of the Meferidune; and the ſaid 
motion was adjourned to the 1 3th, when aftef hear- 
ing counſel farther for the defendant, and alſo coun- 
ſel for the plaintiff, the Taid motion was adjourned 
over for the opinion of the court to the 16th, and 
on that day the ſaid court thought fit to order, that a 
new trial ſhould be had of the ſaid iſſues. 


* * The deferidant*s caſe, as Rated by his own plead- 
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"Plaintiff applies 
to the court of 
Exchequer, for & 
new trial 


And fame was 
granted, 


ings, extracted from the printed caſes of appeal, 


delivered to the Lords, counſel, and parties con- 
cerned, previous to the hearing, with the manür 
ſcript judgments of the Houſe indor ſed therean, 


Sir John Browilow of Belton, in the county of 


Lincoln, Batonet, died ſeiſed, amongſt other real 
eſtates, of an eſtate at Nyſolm and at Grange de Lyngs, 
in the ſaid county; after his death his widow dame 
Alice Brownlow was in poſfeſſion of the ſaid eſtates, 
till the year 1714, when, in conſequence of an act 
of parliament. for veſting all the real eſtates of the 
ſaid Sir Fohn Brownliw in truſtees, to be ſold; for the 
purpoſes therein mentioned, the ſaid eſtates at Nyſolm 
and Grange de Lyngs were conveyed to the then Sir John 
Brownlow, Baronet, afterwards Lord Viſcount Tyre 
connel of the kingdom of Ireland; of whom, in the 
year 1721, the ſaid eſtates were purchaſed by T homas 
Chaplin, Eſq; the defendant's father. 


The ſaid Thonas Chaplin died ſeiſed of ch ſaid 
eſtates, and from that time the defendant hath been 
in poſſeſſton, 
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A 


the ſaid eſtates, was particularly careful to aſcertain 
the out-goings from them, which were by agreement 


for the eſtate; and after an examination of the ſeveral: 
| deeds, accounts, and vouchers, then in Lord Tyr. 
connel's poſſeſſion, an account of the annual out- 


ment; in the ſaid account of the annual out-goings 


_ miniſter, nor any divine ſervice, within time of me- 


Michaelmas Term, 13 Geo. III. 
'Fhe defendant's father, at the time of purchaſing 


to be allowed for by a draw- back from the purchaſe 
money, according to the price which he had given 


goings was made out, and a drawback out of the 
purchaſe money was repaid according to the agree- 


were contained the following articles, viz. 


1 | „„ <- 
To the Rector of Ryſalm — 15 0 o 
Procurations and ſynodals — o 10 1 


From the year 1721, the ſaid outgoings were regu- 
larly and uniformly paid by the defendant's father, 
and ſince his death by the defendant, till the year 
1767, when the plaintiff, ſoon after his inſtitution 
to the ſaid rectory, claimed tithes in kind, inſtead of 
the ſaid yearly payments. | | 


Though the plaintiff is called a redor, yet there 
has not been in Ryſolm any church, or place of pub- 
lic worſhip, nor any parſonage houſe, any reſident 


mory, if ever; the rectory (if it be properly ſo 
called) is an abſolute ſinecure; and it is not con- 
tended, that tithes in kind, or any other payments 
in lieu of tithes, but the above mentioned yearly 
payments, were ever received, or demanded, by any 
of the plaintiff's predeceſſors; it might however be 
preſumed, that the defendant would have great diff. 
culties to encounter, in acquiring an accurate know- 


ledge of the ſtate of the ag) rectory, 92722 
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the time of his father's purchaſe of the ſaid eſtates ; . 


for the male line of the Brownlow family was ex- 
tint; the eftate at Belton, where they reſided, had 
fallen to a collateral branch of the family ; and it was 
improbable that any accounts ſhould be preſerved by 
that family of out-goings paid by former owners of 
an eſtate, of which they had been ſo long out of 
peſſeſſion; the preſumption ariſing from hence, that 


very ancient payments could not be eaſily proved, 
might encourage the plaintiff to ſet up a claim, in the 


fi inflance, to the tithes of an eſtate, which, fince 
the purchaſe by the defendant's father, had been 


conſiderably improved; but yet the unreaſonableneſs 


of the n * have been pare 

By the Ae of Ah hens, for diſcharging 
ſmall livings from the firſt fruits and tenths, the 
biſhops of every dioceſe are required tal nform theme 
ſel ves, as well by oath, as by allother lawfulwa;s and means; 
of the improved yearly value of every benefice, under 
the yearly value of fifty pounds, and it is expreſ ly 
enacted, that the certificate of the biſhop ſhall” aſcer- 


tain the clear yearly value of the benefice; under 
the directions of this ſtatute Ryſelm was certified by 
the biſhop to be of che ear. yearly value! of fiftcen 
pounds. It has ſince been augmented by Queen 


Anne's bounty, and the plaintiff, from the time of 


the inſtitution, has received the benefit of ſuek aug- 


mentation. The biſhop had certified the value of the 


living, into the firſt fruits office, but ſeven years be- 


fore Lord Yrconnel purchaſed the eſtate; Which had 
been long enjoyed by his anceſtors; he had therefore 


every opportunity of knowing the value of the iv-. 
ing; and as the certified value correſponded with the 
cuſtomary payment to the rector, no purchaſer in the 
ſituation of the defendant's father could require a 


greater ſecurity. When be made the purchaſe, inte !- 


803 ligence 
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Michaelmas Term, 1 3 Geo. III. 


ligenee was ſent to the patrons of the. living, that 


improvements of the eſtate were talked of, and that 


if tithes in kind could be had, the advowſon would 
be valuable. This intelligence is in the plaintiff's 
cuſtody, and the conſtant acquieſcence in the an- 
cient payment ever ſince, notwithſtanding the im- 
provements, is ſtrong evidence that the certified 
value was unalterable; on the faith and credit of the 
value of the living ſo aſcertained by parliamentary 
authority, and confirmed by certain uniform pay. 
ments, improyements of the ſaid eſtate have been 


made; on the ſame faith and credit the defendant en- 


tered into covenants in his marriage ſettlement, and 
many purchaſers for a valuable conſideration would 
be ſubſtantially prejudiced, if the value at this diſ- 
tanice of time is to be altered, and the remedy is to 
be traced back againſt the heirs at law of Sir Joh 
Brownlew, who died in the laſt century. 


Notwithſtanding theſe circumſtances, the plaintiff, 
in Hilary Term 1769, exhibited a bill in the court of 
Exchequer againſt the defendant, ſetting forth, that 
about 2d December 1766, he was inſtituted and in- 
ducted into the rectory of Ryſolm, and thereby became 
intitled to all manner of tithes, oblations, obven- 
tions, and other eccleſiaſtical dues whatſoeyer, with- 
in the ſaid pariſh and titheable parts thereof; and the 
defendant was owner and occupier of all the lands 
within the ſaid pariſh, to the amount of two thou- 


ſand acres and upwards; and that the ſaid lands were 
of the yearly value of ſeven hundred pounds, and 


the ſaid bill prayed an account of the value of the 
titheable matters, in the years 1767 and 1768, and 
payment of what ſhould RO to be due on taking 


the account, 
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Mit baelmas Term, 13 Geo. III. 
The ſaid bill was afterwards amended, but con- 
tained no allegation, that tithes in kind had been 


ever paid or demanded ; nor was the circumſtance of 


the augmentation- of the ſaid living by Queen Anne's 


bounty diſcloſed by the ſaid bill, although it appear- 
ed from the plaintiff's allegations, that tithes in kind 


would encreaſe the value of this living beyond the 
value of any of the livings, which were intended by 


the parliament to have the benefit of ſuch augmen- 
tation. 


The defendant, by his anſwers to the ſaid bill, 
admitted, that he was the ſole owner and occupier 
of all the lands in Ryſolm, and ſaid, that he was alſo 
the ſole owner and occupier of another tract of land 
adjoining to Ryſolm, called Grange de Lyngs; but that 
the lands in Ryſolm contained only fix hundred and 


ſeventy-one acres, or thereabouts, and that the lands 


called Grange de Lyngs, contained ſeven hundred and 
fifty nine acres, or thereabouts; and he inſiſted, 
that the ſaid tract of land called Grange de Lyngs, or 


any part thereof, was not in the ſaid pariſh of 


Ry/olm, and ſubmitted to the court, that, if it was 


within the ſaid pariſh, it was exempt from tithes, 


and was parcel of a diflolved monaſtery, and be- 


| longed to a religious order; and as to the lands | 
within the faid pariſh, the defendant inhiſted, that 


+ 4 4 4 


was 1 before the reign of Queen Elizabeth, by 


and between the parſon, patron, and ordinary of the 
aid pariſh, by virtue whereof a certain ancient pay- 
ment of fifteen pounds, ten ſhillings, and one penny 
half-penny, to wit, fifteen pounds in money, was 
made payable half yearly at Lady-day and Michaelmas 
in each year, to the rector of the ſaid pariſh; for the 
time being, and ten ſhillings and three half-pence, re- 


iidue of the ſaid fifteen pounds, ten ſhillings, and one 


1 penny, 
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Mic haelmas Ter erm, 13 Geo, UI. 


penny half. penny, was to. be paid to the archdea- 
con of Stare, within the dioceſe of the Biſhop of Lin- 


coln, for procurations and ſynogals yearly, and which 


hath been paid from ancient time, before the reign 
of Queen Elizabeth, to wit, from the time of mak- 


ing ſuch real compoſition by the owner for the time 


being, of all the lands within the ſaid pariſh (except 
Grange de Lyngs) in lieu and full ſatisfaction of all 
tithes whatſoever, offerings, oblations, obventions, 
and ether eccleſiaſtical dues, poſſeſſions, and rights 
whatſoever, yearly ariſing, renewing, increaſing, 


or payable upon or from all lands within the ſaid 


pariſh, or the titheable places thereof, or belonging 


to the ſaid rectory; and which ſaid ancient payment 
of fifteen pounds, hath been conſtantly and regularly 


paid, for a long ſeries of years, to Michaelmas 1766, 
to the rectors of the ſaid pariſh for the time being, 
or to ſome other perſon for their uſe, and by them 
the ſaid rectors (together with the payment of the 


aid ten ſhillings and three half-pence, in manner 


aforeſaid) „ taken, and accepted, during the 
time aforeſaid, in full ſatisfaction and in lieu 27 all 
tithes whatſoever, offerings, obventions, oblations, 
and other eccleſiaſtical dues, poſſeſſions. and rights, 
yearly arifing, renewing, or payable within the ſaid 
pariſh of Ryſolm, excluſive of Grange de Lyngs afore- 
ſaid, and the titheable places thereof, or belonging 
to the ſaid reftory ; and the defendant ſubmitted to 
the judgment of the court, that the ſaid annua] pay- 


ment was an effectual bar againſt any demand of 
| tithes in kind, and believes i it was ſo underſtood at 
the time of his father? 8 treaty for the purchaſe of the 


ſaid eſtate; and that neither the plaintiff, or any of 
his predeceſſors, in the memory of any perſon living, 
had ever performed any religious duty within the ſaid 
pariſh, 


T he 


 Michaelmas Term, 13 Geo. III. 


The plaintiff replied to the anſwers, Way divers 15 
witneſſes having been examined, and their depoſi- 


tions duly publiſhed, the cauſe came on to be heard 
before the Lord Chief Baron, Mr. Baron Adams, 

and Mr. Baron Perrot, on 12th and 14th December, 
1772, when the court was. pleaſed to obſerve, that 


the queſtion, whether Grange de Lyngs was in the | 


pariſh of Ryſolm or not, was a queſtion of fact, pro- 
per for the determination of a jury, on an iſſue at 
law, which was not objected to by the counſel on 
either ſide; and as to the queſtion concerning the 
compoſition. real, it was objected by the plaintiff's 
counſel, that the defendant ought not to be admitted 
to give any proof of it; but the production of the 
inſtrument under the hand and ſeal of the Biſhop, 
and the other parties; but this objection being over- 
ruled, a variety of evidence was produced on the part 


of the defendant, and the office copy from the firſt 


fruits office of the Biſhop's certificate, and ſome old 
accounts of Lady Brownlow's ſteward, before the 
time of the ſaid certificate, and ſeveral vouchers to 
the ſaid accounts, which were caſually preſerved in 
the manſion houſe at Belton, and receipts for money 
paid to ſeveral ſucceſſive rectors, and for ſynodals 
and procurations, and a receipt for the outgoings 
which had been repaid by the ſaid Lord Tyrconnel out 
of the purchaſe money, and the depoſition of ſeveral 
witneſſes were read on the part of the defendant ; but 
the plaintiff's caſe was reſted on objections to the 
rankneſs of the compoſition real, inſiſted on by the 
defendant, and the inſufficiency of the evidence in 
ſupport of it, 
; 
After arguments at the bar, the queſtion concern- 
ing the ſaid compoſition was thought proper for the 
determination of a jury, on another iſſue at law, 
but one of the barons at firk declared his inclination 
to 
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Michdelmas Term, 13 Geo. HI. 
ts difmifs the plaintfff's bill on this part of the caſe, 
but after wards acquieſced in abiding the event of an 
iſſue at law, to which the former part of the caſe had 
been referred; and it having been declared by the 
court, that the Lent Hjfizes would be inconvenient 
for the trial of the iſſues, it was thereupon decreed, 


that it be referred to a trial at law, to be had upon 


the two following iſſues, to wit, Firſt, ©* Mpetber 
c the lands called GRANncs DE LYNGs were in the 
© pariſh of Ryſolm ;”” Secondly, * Whither ſuch an- 
cient, latuful, and valid compoſition real, was made 
«© before the reign of Queen EL1zaBETH,” (ſtating 
the ſame as in the defendant's anſwer) ; which ſaid 


| ſeveral iſſues were directed to be tried in a feigned 
action, to be for that purpoſe brought, and that the 
plaintiff in the ſaid ſuit be plaintiff in the ſaid 


action at law, and that the defendant ſhould forth- 
with appear, and accept the declaration, and plead 
the general iſſue thereon, ſo that the ſaid iſſues might 
be tried at the then next ſummer aſſizes for the coun- 
ty of Lincoln, by a ſpecial jury of the faid county, and 
the conſideration of coſts, and all other directions, 
were thereby reſerved, till ſuch trial ſhould be had, 


| The' two iſſues being ſettled conformably to the 


decree, no farther ſteps were taken, till 15th Juh, 
177 3, when the court had almoſt finiſhed their laſt 
ſittings, before the long vacation; and then the 
plaintiff having applied by motion, that certain ex- 
hibits might be produced by the defendant, the court 
made an order, „that all deeds, books, papers, and 


writings, relative to the matters in queſtion, in the 


cuſtody or power of either party, ſhould be forthwith 
produced on oath before the deputy remembrancer, 
with liberty to take copies reſpectively,“ after this 
order, the plaintiff gave notice af trial at the enſuing 
aſlizgs, 2 . | 
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Alis baelnas Term, 1g Geo. III. 

On 19th July, the court varied the order, by gi= 
recting the faid deeds, books, papers, and writings, 
to be produced at Lincoln, on or before * Kari, 
being the firſt wa of he aſfizes. 


5 2 2 4 
— — — 


On 19th Jah, the ate n the 
notice of trial, which he had given two days e 
and did not og to try the iſſues,” 
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On the fllt "v2 of next Michadimas T erm, the 
plaintiff applied to the court by motion, to diſcharges 
that part of the order of 17th Fuly, which related to 
the production of deeds, &c. at Lincoln, and that 
they ſhould be produced on oath, and left with the 
deputy remembrancer, on or before the firſt day of 
Hilary Term, for inſpection, and with liberty ta 
take copies, and that the time for trying the iſſues 
might be enlarged to the then next aſſizes. 
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On the fame day the defendant moved, that the 
iſſue might be taken pro confeſſo againſt the plaintiff, 
he not haying proceeded to trial, as directed by the 
en 


An IS. 


— 1 " * 
. ̃ —ͤLſüf ĩðͤ . ̃ĩ— ..... 


EE ů — ˙ —— 
———— — STS 


— 
2 —— 


— * — * —_ Pet T3 — — 2 
=D . a FE WAR om 5" gan 


ft gy 
—ůů— —w—— 

— — 28 
« 


On 6th November, the two motions were heard 
together, when the court made an order for the 
production of all deeds, books, papers, and writ- 
ings, before the deputy remembrancer, according 
to the plaintiff's application, and enlarged the time 
for the plaintiff to proceed to dial at law, till the 
next Lent Aſſizes, 
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M variations were afterwards made in the or- 
der for production of papers and writings; and the 
plaintiff having left with the deputy remembrancer 
ten large falia manuſcript books of account, belong- 

ing 
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Michaelmas Term, 15 3 Geo. III. 


ing to the maſter and fellows of Balis! College in Ox. 


ford, (upon whoſe preſentation the plaintiff had been 
inſtituted to the ſaid ſinecure); which books it was 
impoſſible for the defendant, or his agents, to per- 


uſe within the time allowed by the order for inſpec- 


tion; therefore on 4th February following, the de- 


fendant applied to the court by motion, that the 


time for trial of the iſſue might be enlarged to the 
following ſummer aſſizes, which, at the time of the 
Uecree, was judged the moſt convenient ſeaſon of 


the year for ſuch trial; and that the plaintiff might 
point out ſuch parts of the ſaid manuſcript olio books 

as he intended to give in evidence, or otherwiſe, 
that the time for inſpection might be enlarged to the 


firſt day of the then next Eaſſer Term; but the court 
denied the motion, and wn the defendant to pay 
the cofts of the wig anna en 4G 

The. defendant having no intention to ws the 
trial of the ſaid iſſues; but truſting, that when they 
were tried, the queftions would be at an end, acquieſced 
in' the ſeveral: orders, which the court had made on 
the plaintiff*s application, notwithſtanding the unex- 


2 denial of the laſt mentioned motion with coſts. 


48 — 2 Fe FOOT - 2 „ 
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On 205 March 1774, the iſſues came-on to be 
4ried, "before Mr: Juſtice Blathflone *, and a ſpecial 
Jury of the county of Lincoln, and after ſome time 
ſpent on the trial of the firſt iſſue, it was propoſed by 


the judges, and agreed to by the counſel on both ſides, 


that the ſaid firſt iſſue ſhould be tried on that day, 


and that the trial of the ſecond iſſue ſhould be de- 


ferred to the day following: The trial laſted many 


hours on each day, and-the jury, after withdrawing, 


r 


9 5 # Sec his © Biographical Hiſtory,” ofavo, 1782. 
239 and 


- . 


Mic baelmas Term, 13 Geo. III. 


and taking time to conſider their verdict on each 


iſſue, found a verdict for the defendant « on each of 


the ſaid iſſues, 


On the firſt day of the next term, the plaintiff 
moved the court for a new trial of both the iſſues, 
and on the. laſt day of the ſaid term, the report of 
Mr. Juſtice Black/tone having been read, (in which 
he ſtated the evidence on both“ ſides, without giving 
any opinion of the verdict on the firft iſſue, but ex- 
_ preſſed himſelf in a manner, which imported his|dif- 
approbation of the verdi& on the ſecond iſſue) the 
court over-ruled it, that a new trial be had of the 
iſſues directed by the decree, at the next aſſizes for 
the county of Lincoln, by a ſpecial jury of the ſaid 
county: on payment of coſts to be taxed, 


See this cauſe | on appeal, under Hilary Term, 


15 Geo. III. 


— „ 


Pe ION 


Hilary 


See © Particular account of the evidence on the trial at law,” peſt, 


Order for a new 
trial granted, 16 
May, 1774. 
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Hilary Term, 14 Ges. lit. 


e 26, A. D. 1774. 
Ta the Houfe & Lords. 

Francis Yi ateman, _ Appellant; 

and. 
Sargb Cor, Phanuel Bacon, Doc-) 
tor in Divinity, Jonathan Mar- 
tin, Chriſtopher Milbugbiy, Eſq; |. 
Deviſee and Executor of Eiiza- | 
both Lane, Widow, who died Reſpondents 
between the two * Hearings of 
this Cauſe, and Thomas Cawley, 


Eſq; Heir at Law of the ſaid 
Elizabeth Lane, 3 


The Hopellant s Cafe Þ. 


———_—— 
_ 


— 


V + 
o 


E appellant conceiving himſelf much ag- 


grieved by the court of Exchequer decreeing; 
that-his bill ſhould be diſmiſſed with coſts, is adviſed 
to appeal to the Lords, and humbly prays, that the 
ſaid + decree may be reverſed, for the following 


RE A O NS: 


1. Becauſe it appears from concluſive evidence, 
that the preſentations have not, from time immemo- 
rial, been to the rectory and pariſh church of Marſß 


0 


* 77z. under Nichaelmas Term, 11 Ces. III. and under Michael. 
as Term, 13 Geo, III. | 


+ See this cauſe of the — under Michaelias Term, 11 Gev. III. 
| Baldony 3 


n 
» 


Hilary Term, 14 Geo. III. 
Haldin; but, on the contrary, for a long gen ar 


years, within time of memory, the ſame hath been. 


preſented to, by the name of a- chapel; which was 
founded by ſome lord of the manor of Marſh Baldor, 
and by him endowed with a temporal revenue, and 
that Dorcſter is it's mother church. 


2. For that it appears, that the rectory or ſpiritual | 


profits of the whole peculiar of Dorcheſter, belonged 
to the church of Dorchefler, as it's mother church, 

and that ſuch church: of Dorcheſter is rated in reſpect 
thereof, in the taxation of ſpiritualities, Ame 1291. 


3. That it appears, that the general name of Bal- 
don includes all the ſeveral townſhips of Balden, and 
that Baldon, including therein all ſuch townſhips, is 
parcel of the peculiar of Dorchefler, and, as ſuch, 
parcel of the poſſeſſions of the ſaid monaſtery: of Der- 
cheſter, at the time of it's diſſolution. 


4. For that it appears, that on the diſſolution of 


the monaſtery of Dorcho/ter, the crown granted the 
retory or ſpiritual profits of Baldor generally, parcel 
of the ſpiritual profits of the church of Dorchefler, to 
the perſon under whom the appellant claims, and 
that in a regular courſe of deſcent he is intitled 
thereto, except ſuch matters parcel thereof as are 
excepted thereout by Leis N, in his conveyance 
to Zennens. | 


The Caſe of the Reſpondents o. 


From which & ſaid decree, and afirmance thereof, 
the ſaid Francis Tam hath to the Lords, 


* 


— ** \ . * 5 w 
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* See the coſe of the defendants under — Term, 11 Ge. It, 
op ng, 
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praying, that the ſame may be reverſed, and that he 
may be relieved in the premiſes; but the reſpon- 
| dents humbly hope, that the ſaid original decree of 
*diſmiffion, and the ſubſequent one of affirmance, 
ſhall be ara for the nay: —_— near) 


REASON 5: 


x; | The appellant, by claiming in bis laſt amended 
bill, as general rector, has brought the queſtion be- 
tween him and the reſpondents, to the ſingle point, 


* 


; " Whether Marſh Baldon is 4 pariſh and rectory, or 
only a townſhip and chapelry 9” 


It appears from the evidence, that it has been 
uniformly preſented to, by the name of a church 


1 (eccleſia, which ſignifies the parſonage with it's 


o See ante 502, as required by ancient * canons; 
304. 


whole endowment) and the incumbent ſtiled rector 
from the year 1465 to the preſent time; and that it 


was conſidered as a church for a century before, now 


for a ſpace of four hundred years: the mode of pre- 
ſentation proves this; for had it been a chapel, the 
patron would have preſented the clerk to the appro- 
priators, and they would have admitted him; 
whereas it appears he was preſented to, and inſti- 
tuted by, the biſhop or his official : it has the charac- 


teriſtics of a pariſh church, in having baptiſm and 


ſepulture there is no proof, on the part of the ap- 
pellant, of any ſubordination of it to Tot Balden, 
as a mother church; no right to ſeats there; no con- 
tribution to the repairs thereof; no ſorting thi- 
ther, as to a mother church, on ated days; no "Ml 
tions paid ; no oath of obedience to the rector or vicar 
it keeps it's own 
poor; ſtands in a different deanery; in fine, it is in 
no inſtance dependent thereon: the ſurvey of King 

| Henry 
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Hilary Term, 14 Geo. III. 
Henry the Eighth, and payment of firſt fruits and 
"oY * OE evidence on this point. 
2. But the pill inſiſts, that becauſe it appeats : 
to have been preſented to as a chapel from the 
year 1209 to 1320, (which is within the legal time 


of memory) it could never afterwards gain the right 


of a chureh; and that it was penſionary to the 
chureh of | Dorcheſter, in a pound of frankincenſe, 
which ſhewed it to be ſubordinate thereto. To this it 
is ſubmitted, that the abſolute diſtribution of pariſhes, 
as they are now, was not at that time fixed ; that in 
thoſe ages the terms church and chapel were ſynoni- 
mous; that à puare impedit lay for a chapel, as well 
as a church, before the year 1285; that a church 
may be preſented to, as a chapel, and yet remain in 
right a church; and, on the other hand, a chapel 
may cominence à church dy being preſented and 
inſtituted as ſueh; aud that no argument can be 
drawn from any ſuch penſion; or that may be pay- 
able, without inferring, ſubordination, from church 


to church, abbey to abbey, ”y NO agreement, 
sit, e or er E214 78 SOT iar, * ond 


3. The [tad hits this > of Marbp 
Baldon as included in the grant from the crown in 
King Henry the Eighth's time, by the general de- 
ſcription of o the rectory of Baklon, late parcel of 
the monaſtery of Dorcheſter.” This may be applicable 
to the rectory of Tot Baldon, which was appropri- 
ated to that monaſtery, but can by no means include 
Marſh Baldon, which, it is clear, never was appro- | 
priated to that, or any other eccleſiaſtical body, but 
remained in lay hands from the year 1272, to th: 
preſent time; nor could Lewis Pollard, by his grant 
to James JRun in 1626, by any amplified words 

| * or 
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Appeal dit 
miſſed, and de- 
cree and order 
affirmed. 


Hilary Term, 14 Geo. III. 


or deſcription, paſs more than what was included in 


the original grant from the crown, or affect the rec- 


tor's right: beſides, it appears Lewis Pollard never 
had any eſtate or intereſt in the manor or advowſon 
of Marſh Baldon, and that the ſame did not come 
into his family, till the year 1636, (ten years after 
that grant) upon the marriage of his ſon John Pol- 
lard, with the heireſs of the D' Anvers. Had the ap- 
pellant been rector, he would not have been con- 


tented with taking only one fifteenth of the corn 
| N when he was intitled to one tenth, 


PY As to the ſmaller queſtions of right ed ho 
the appellant to the hay tithes, or Smith's Piece, and 
other pieces, or the tithe of the commons, ar the 
furze, they are in this cauſe now abſorbed in the 


great queſtion of RECTOR ; and if the appellant 


can ſupport any claim thereto reſpectively, it muſt be 
by ſome other means than the preſent ſuit. | 


23 26, 1774. 


Ordered and decreed, that the appeal be diſmiſſed, 
and that the decree and order complained of, be 


affirmed. 


See this cauſe, _—_ Michadlmas Term, 11 and 
F 3 Ces. III. | 5 
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Hilary Term, I 5 Geo. III. N 
March 8, A. D. 1775. 


13 the Houſe of Lords. 


Charles Chapin, Eſqz — ' Appellant, | 


5 - hain 


Jobn Bree, (© lerk, 


The Appellant's * Caſe. 


by the order of the court of Exchequer, dated 

16 May, 1774, appealed from the ſame to the lords; 

and in order to enable himſelf to lay before their 

t lordſhips the ground of the faid order, from which he 

. appealed, he afterwards, on 22 Fune, 1774, applied 

by motion, to the court of Exchequer, for a copy of 

Mr. Juſtice + Blackftone's report; but as the court 

did not think proper to comply with the ſaid appli- 

cation, the appellant is deprived of an opportunity 

d, of ſtating the evidence given on the trial of the ſaid 

% iſſues ſo authentically, as he would otherwiſe have 

done ; but humbly hopes, that. the ſaid order of 

16 May, 1774, ſhall be reverſed, or varied, for the 
following (among other) 


ind 
E £4 OO NS: 


1. The ancient and invariable payment of a cer- 
tain ſum of money in lieu of tithes, which was 
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* See the plaintiff's caſe in this +: under Michaelnas Term, 
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TR E appellant conceiving himſelf aggrieved 
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Hilary Term, 15 Geo. III. 


proved in the cauſe, without contradiction, and 
without any proof, tradition, or even allegation, 
that tithes were ever paid or demanded in former 
times, was ſo ſtrong an objection to the reſpondent's 
claim, that on his refuſal to proceed to trial at the 
| time expreſsly directed by the decree, the iſſues might 
have been taken pro confeſſo againſt him; he had every 
indulgence which could reaſonably be- expected, and 
after a fair and impartial trial, he ought to have ac. 


quieſced in the verdict; a further litigation at law 


may anſwer the purpoſe of vexation and expence, 
but cannot be deſired from motives of yy 


2 


2. If there had not been any Eo das circum- | 


ſtance in the reſpondent” s application, a new trial of 
either of the ifſues could not be ſupported on any of 


the grounds, on which courts of equity have ever 


granted new trials; there is no imputation on the 
characters of the juries, nor any charge of partiality 
againſt any of them ; it bas not been contended, that 
the verdict is againſt law, or that it was founded on 
facts, which were contradicted, or that any new evi- 
dence has been diſcovered, or can be expected, 


ee | Objedtion.. 
The ed to the verdict, and . fole ground 


inſiſted on, for ſetting i it aſide, that it is contrary to 


the opinion of the judge, who tried the cauſe, and 


who appears, by his affe to have been diſſatisfied 
with Wh 5 


2 ft * 


This obje ction cannot affect the die on the 
firſt iſſue, with which the judge did not expreſs any 
diſſatisfaction, and as to the ſecond iflue, the ob- 
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Hilary Term, 15 Geo. III. 


jection is immaterial from two conſiderations, Firſt, 
from the nature of the queſtion before the jury, and 
S:condly, from the decree in the cauſe. 


If}, The queſtion aid not depend on various and 
contradictory evidence, but on facts, neither con- 
tradicted by witneſſes, nor denied by either of the 
parties in the cauſe; the inference and preſumption 
from thoſe facts was the only queſtion before the 
jury, and they are the only proper judges of it; if 
in ſuch a caſe the opinion of a judge differing How 
a jury is a ground for a new trial, there muſt be a 
failure of Juſtice ; for the order for a new trial 
amounts to a declaration of the court, that the for- 
mer jury drew a wrong concluſion from the facts be- 
fore them, which is, in other words, a direction to 
the new jury what verdict they muſt find on the 
ſame facts. 


2dly, The evidence before the judge at the aſſizes, 
had been previouſly conſidered at the hearing of the 
cauſe by competent judges of every queſtion, within 
the province of a judge; the court directed the iſſue 
for the purpoſe of taking the ſenſe of a jury, which 
direction would have been nugatory, if the ſenſe of a 
jury was to be over-ruled by the opinion of a judge; 
on this ground of objection, the order for a new 
trial is inconſiſtent with the decree, 


Second Anſwer. 


There was not, in fact, any ground for the 
judge's diſſatisfaction with the verdict on either of 
the iſſues. As to the firſt iſſue; the reſpondent under- 
took to prove, that the lands called Grange de Lynge, 
were in the pariſh of Ryſalm, but he did not offer any 
of the legal proofs uſually required, of ſuch a ſat; 
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Hilary Term, 15 Geo. III. 
he gave no evidence of perambulation, payment of 
parochial rates, or ſervice of parochial offices; the 


whole of his evidence, which was left by the judge 


to the conſideration of the jury, reſted on a ſingle 
deed ; and if a deſcription in a deed is concluſive 
evidence of the extent of a pariſh (which is not ad- 
mitted) the whole aroſe from conjecture that a parcel 
of land, deſcribed in the deed, by the name of Lynge, 
within the pariſh of Rys0LM, muſt neceſſarily mean 
Grange de Lynge, though | in the ſame deed, Grange de 


| Lynge, eo nomine, is expreſsly diſtinguiſhed from 


Lynge in Ryſolm, and is not mentioned in any part of 
the deed to be in the pariſh of Ryſalm. The jury were 
ſo deſirous of doing juſtice, that they withdrew 
with the deed at their own requeſt, though their in- 
ſpection of it was ſtrongly oppoſed by the reſpon- 
dent's counſel ; and if no evidence had been given on 


the part of the appellant, there would be no ground 


to contend that a different verdict ought to have 
been found. As to the ſecond iſſue; it was clearly 
proved, that the yearly payments in lieu of tithes, 
had been invariably made for a great length of time, 
and nothing was in queſtion, but the concluſion 
from this fact: it cannot admit of a doubt, that every 
modus preſuppoſes real compoſiti tion, though the original 
inſtrument is not extant ; and the preſumption of 
the jury, that ſuch an inſtrument exiſted, though loſt 
or deſtroyed by length of time, is warranted by many 
great and reſpectable authorities. This preſumption 
was not deſtroyed by contrary proof, but only op- 
poſed by arguments, that the compoſition might be 
probably of a later date, than the difabling ſtatutes ; 


in ſupport of which arguments, a ſuppoſed rankneſs 


in the compoſition was much relied on, but the va- 
lue of the eſtate in former times was not proved, but 
eſtimated by conjecture only: a diſtinction was taken 

between 
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Hilary Term, 15 Geo. III. 


between the plea of a modus and a real an 
but it has been held, that there is no neceſſity either 


in law. or equity to uſe the word n it being - 
term not e in e | 


_ 2dly. The 3 which the learned 4 jigs, 


who tried the cauſe, put upon the ſecond iſſue, 
created much perplexity at the trial: the appellant, 
by his anſwer, had inſiſted that the tract of land 


called Grange de Lyngs, was not in the pariſh of Ry» 
ſelm, and this point was the object of the firſt iſſue ; 


and he had alſo thereby inſiſted, that if Grange de 
Lynge was within the ſaid pariſh, it was exempt from 
tithes for the reaſons therein mentioned, and therefore 
he laid the compoſition real in lieu of tithes, Cc. 
for all lands in the pariſh of Ryſolm, except Grange de 
Lyngs ; this provifional exception was neceſſary in 
the anſwer to the bill, but ſtanding i in the ſecqnd iſſue 
as directed by the court, aſter the verdict on the 
ſirſt iſſue had ſevered Grange de Lyngs from the ſaid 
pariſh, the learned judge adbered (as is humbly ſub- 
mitted) to the mere letter, without attending to the 
true meaning of the iſſue, and conſidered the excep- 


tion of Grange de Lyngs, in the ſecond iſſue, as in- 


conſiſtent with the verdict on the firſt iſſue, and con- 
ſequently rendering it impoſſible (in his opfnion) 
for the jury to find a verdict for the appellant in the 


ſtrict terms of the ſecond iſſue: but it is ſubmitted, 5 
that the exception in the ſecond iſſue, being pro- 


viſional or conditional only, in cafe the jury had 1 found 
GRANGE DE LYNGs had been in the pariſh, the true 


meaning thereof was no more than this, that the jury 


at all events ſhould not conſider Grange de Dings 
(whether it were in the pariſh or not) as covered by 
the compoſition z the word except being in this, as in 
ſome other inſtances, ſynonimous with the words 
wt including ; and therefore the appellant ſubmits, 

x | that 
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zoth September, 
30 Hen. VIII. 


Hilary Term, r5 Geo. III. 
that this objection, founded on à grammatical 


nicety, contrary to the merits of the caſe, is not 


a ſufficient ground for a new trial of that iſſue; 
but if their lordſhips ſhould be of a contrary opinion, 
the appellant hopes that the ſecond iſſue ſhall (in 
that caſe) be varied in ſuch manner as to leave the 
queſtion indiſputably open for a ſecond trial on the 
merits, free from the objection taken by the learned 
judge to the form of the fecond iſſue as it now 
ſtands ; and as this objection goes only to the ver- 
dict on the ſecond iſſue, the appellant humbly hopes 
(in caſe it ſhould prevail) that the verdi& on the 
firſt iſſue ſhall remain. 2 5 . 


PARTICULAR ACCOUNT OF THE Evi- 
' DENCE ON THE TRIAL AT LAW. 


Kulte 7 the reſpondent? 5 evidence on the Ih 
1 1 


1 of 


in Fs the parcels granted'i in Forgive deſcribed thus; 
<< All that ferme or graunge called Lyngs Graunge, 
otherwiſe called the Graunge of Lyngs, wi? all and 


Vngler the membres and apptences in the countie of Lin- 


coln to the late monaſtery of. Barlyngs belonging or app- 
teyning, and the rev'con & rev'cons thereof, togither wi 
all and þ ngular meſſuages lands ten'ts rents rer con ſ vices 
medows 1 leſſues woods underwoods paſtures waters mylles 
comens ways - fiſhings, rents reſerved upon every leaſe, and 
all other hereditaments comodities and profits, with all and 
1 ingular their apptences to the ſaid ferme or Graunge of 
Lyngs belonging or anywiſe appertaining ; AND ALSO all 
and 2 noler meſſuages lands ten'ts rents rev'cons &c. 


(totidem verbis) and all other hereditaments comodities | 


and profits, with all and f ingler their apptences in Lyngs 
within 


Hilary Term, 15 Geo. III. 
within the pariſh of Ryſolm and in Swinethorpe within 
the pariſhe of Snelland in the ſaid countie of Lincoln, 
zo the ſaid monaſtary of Barlyng and to the late houſe or 


649 


monaſtery of K yrkitead in the ſaid county of Lincoln or | 


either of. them. late belonging or appteyning, and all and 
ſimgler rents reſerved upon all and every leaſe and leaſes 
thereof. In another part of the ſame grant the king 
grants to the ſaid Charles Duke of S»folk and the 


| heirs of his body,“ All and ſingular thoſe manors 


or. lordſhips of Barlyngs, &c. and (int' al) Riſolm, 
with all and ſingular rights, members, &c. in the 
ſaid county of Lincoln, late belonging to the ſaid 
monaſteries. of Barhyngs and Kirk/tead, or either of 


them, and alſo all and ſingular thoſe fermes or 


granges called Holme Erange, "Sheephouſe Grange, and 
RISOLM GRANGE, to the ſaid. late monaſtery 
of Barlyngs belonging.” 


Bundle and- ſale of this date, whereby Adrian, 
William, and Anthony States bargain and ſell to George 
Saint Poll all the manor of Ryſolm, with the appur- 


4th May, 3 EA. 


tenances ; and all thoſe meſſuages, granges, lands, 


Oc. in the pariſh, town, and fields of Ryſom. 


Several land and window tax duplicates were pro- | 


duced, and ſeveral witneſſes examined, to prove 


that Grange de Lyngs had for many years paſt been 


aſſeſſed to thoſe taxes under the denomination of 
Riſolme. 


1 ke was the 8 of the reſpondent” - FT eat 
on the firſt iſſue, except the evidence of ſome wit - 
neſſes as to their opinion concerning the pariſh ; but 
this being looſe, and contradicted by witneſſes on the 
other ſide, was. waved by conſent, 


Sub/lance 
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24 June, 
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Subſtance of the appellant s evidence on the firſt 
iſſue. 


Licence to Charles Duke of Suffolk to alien to 
George Saint Poll, Eſq; Lynge Grange, otherwiſe 
Grange of Lyngs, with all its members and appurte- 
nances, „ac omnia alia heredimenta cum ſuis pertinencis 
ſcituat jacent” et exiſtent* in predicto grangio vocat Grange 
of Lyngs, A. C. in Ryſom in com. predicto ſeu alibi infra 


com. predictum dicto Grangio vocat Grange de le 


Livges alio pertinen. ſeu ſpeflant.” i. e. And all 
other hereditaments with their appurtenances ſituate 
lying and being in the aforeſaid grange, called Grange 


of Lyngs, AND in Ryfom i in the county aforeſaid or 


elſewhere within the aforeſaid county, to the ſaid 
grange, called rome; de le Linger, otherwiſe apper- 
taining or belonging.” 


3 from the Duke of Suffolk to the ſaid George 


Saint Poll of the Grange of Lings, with the appurte- 


nances, in the county of Lincoln, and all meſſuages, 
&c. to the ſame belonging, 


i 


N. B. No mention is made of Ry$0M in this grant. 


Grant from the king to the Earl of Hertford, and 


his heirs, in which are theſe words; “ Omnia et 
fingula maneria de Scothorne, Dunſtan, Ryſom, &c. 
oc tatum ill grang vocat Ryſom Grange,” i. e. All 
and ſingular the manors of Scothorne, Dunſtan Ryſom, 
Sc. and all that grang called Ryſom Grange” which 
premiſes had then lately come to the crown by the 
2ttainder of Henry Duke of Suffolk. 


Several ſubſequent conveyances were produced in 


evidence to mew that they were conveyed by diſtinct 
deſcriptions, 


d. 


5 


is 


Hilary Term, 15 Geo. III. | " 266 


deſcriptions,” and that wherever Grange de Lyngs is 
mentioned, it is deſcribed as lying generally in the 
county of Lincoln, without any reference to Riſome. 


The inſtruments to ſhew theſe were two deeds, 

one dated 13th March, 6 Car. I. another, 10 Fe- 

bruary, 7 Car. I. a common recovery ſuffered in Mi- 

chaelmas J erm, 23 Car. II. and an act of parliament 
in 12 Queen Anne, for veſtiog i in truſtees the eſtate 

of Sir Jobn Brownlow, Baronet, in which act Grange 
de Lyngs is more particularly diſtinguiſhed from Riſom, 

in the enumeration of towns, pariſhes, hamlets, or 
fields. 
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| Certificate of the Biſhop of Lincoln to the govern- 

ours of Queen Ann's bounty, in purſuance of the act 
of 5 Ann. Chap. 14. in which the rectory of Ri/eholme 
is certified to be of the yearly value of fifteen pounds, 
with the following deſcription : preſentative, no 
church, and but one family. | 


It was proved by witneſſes, that there were two 
ancient manſton houſes, one of which was at Grange 
de Lyngs, and called the Warren houſe, and the other 
at Ry/eholm, 


It was proved, that no perſon inhabiting Grange de 
Lzngs, had ſerved parochial offices at Riſcholm, 


Thomas Clerke proved, that he formerly rented land 
of about ten pounds a year, at Grange de- Lyngs for 
ſeveral years, and about eight or nine years ago was. 

examined by two juſtices, as to his ſettlement, on his 
application to them for relief; that after their exa- 
mination of him, they made no order upon Ry//m for 
relief; that he afterwards went to Mansfield IVood- 
bouſe in Nottinghamſhire, which was the place of his 
' kttlement before he lived at Grange de Lyngs, and was 
. maintained 
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maintained there, and-hath remained there. ever ſince: 

this was the only inſtance of any-inhabitant of Grange 

de Lyngs being reduced to become a-pariſh charge, in 
the Oy of ny of the n 


Several duplicates of the aſſeſſments of the land-tax 
in different parts of the county of Lincoln were pro- 
duced in evidence, whereby it appeared, that the 
practice in that county hath always been to aſſeſs extra- 
parochial places with the next adjoining pariſh, and 
to have the ſame aſſeſſors and collectors for both; and 
this practice was confirmed by the teſtimony of end | 
| witaelles, 


Subſlanceof the Appellant's evidence on the ſecondiſſue. 


The Biſhop of Lincoln's certificate already men- 
tioned in the ftate of the ee $ rg on che 
firſt iſſue. b 


A great number of receipts at different periods of 
time, for the yearly payment of fifteen pounds to, or 
to the uſe of the reſpondentꝰs predeceſſors from the year 
1706, to the year 1767, including both years, and 
for the procurations and ſynodals from the year 1703 
to the preſent time, which receipts were vouchers to 
ſeveral accompts of Lady Brownlow's ſteward, and 
ſuch of the books of the ſaid accompts as were ſigned 
by Lady Brownlow and her mand, were produced 
with he ſaid eee 


leiter com Mr. Adam Lngg in I 721, directed 
to the maſter of Baliol College, produced by the re- 

' ſpondent, on notice given by the appellant, expreſſing 
his doubt, whether he could get the rectory of Ryſolm 
advanced, as he takes notice, that the eſtate was then 
improved, 


Hilary Term, 15 Geo. III. 


| improved, and that he had with mne e the 
em pounds. NIN 3D 209019057; 30 28211 


* 
1 a F) 3 1 2 ” 44 . 4 
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1 e of this alte given: en the ity Py June 3, 1721. 


ther to the Lord Tyrconnel in full for the outgoings 
which are therein mentioned to be payable thereafter 
out of the manor of Ryſbolme; among the particulars 
therein mentioned, are the following articles; Fo 
the rector of Riſpolm fifteen pounds, and for procura- 
tions and TT. ten rene; and ies 1 ne 

10 was next Walz that the neing was ute 
by Queen Ann's bounty, in the year 1767, by lot, 
and the reſpondent's receipts were produced to prove, 
that he had received the intereſt ariſing from the zug 
E es from 1767 to Beet Fo ot os 


The se 8 counſel then bete to call old 
Wie to prove ancient and invariable payments as 
far as the teſtimony. of old witneſſes could go; but 
the judge interpoſed his opinion, that ſuch evidence 
was unneceſſary ; the counſel then, took notice, that 
the depofitions of the witneſſes to this purpoſe had been 
read at the hearing of the cauſe ; but the learned judge 
prevented the counſel from proceeding in this evidence 


by declaring, that they had proved ſufficient, to 12 8 
the other ſide on proving their caſe. 15 


e ef the Reporter s ſs on nth 2 
ee. 


— * 3 


728 


1 


Letters 3 under the great feal, being a licence 16 Ed, III. 


of alienation and appropriation. of the adyowſon of 
Riſebolme to Baliol College, proved by producing an 
inſpeximus of the ſaid licence, which inſpeximus was 
under the great ſeal, bearing date 27 Jan. 29 Elia. 


Evidence 
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11 Hen. VIII. 


Hilary Term, 15 Geo. III. 


Evidence . was given by the bearer's book of the 


college, of the payment of a yearly corody, by the re · 


ſpondent and his predeceſſors to Baliol College, which 
was ſaid, but not proved, to have n a little 
before the reſtoration. | 


A ſubſidy book nd in the biſhop's regiſtry at 
Lincoln about that time, whereby it appears, that the 
rectory of Ryſalm was then returned to be of the yearly 
value of ſeven pounds, and that there was a penſion 
of one pound thirteen ſhillings and fourpence, pay- 


able out of it to the vice chancellor, and ten ſhillings 


and one penny halfpeny, for Procurations and Ll 
nodals. 


Ribs ſubſidy book found in the ſame office, 
whereby it appears, that in 26 Hen. VIII. Ryſolm 


rectory was returned to be of the value of four pounds, 


with the like out-payments of one pound thirteen 
ſhillings and fourpence to the vicar, and ten ſhillings 
and chree balfpennies, for procurations and ſynodals. 


Some old ſubſidy, whereby it 83 that Riſe. 


balme rectory was rented at ſeen ſhillings and two 
pence halfpenny. 


A book was 1564688 out of the regiſter 8 ae b 
the Biſhop of Lincoln, in which were copies of ſeveral 
terriers, two of which related to R:ſeholm, containing 
an account of the glebe land ſaid to belong to that 
rectory, but varying materially from each other in the 
Ceſcription of the parcels, as well in quantities, asin 
ſituations and boundaries, in neither of which was 
any mention made of tithes, or any payment in lieu of 
tithes, one of which terrriers was dated in 1580, and 
the other in 1601. 


3 


| Hilary Term, 15 Geo. III. 


A paper was produced by the Biſhop of Lincoln's ſe- 
etetary, found at Bugden, purporting to be a return to 
the biſhop to ſeveral articles of inquiry not produced, 
wherein is mentioned the value of ſeveral rectories; 


and amongſt the reſt, ' Ryſolm rectory is therein men- 


tioned to be of the yearly value of ten pounds, and in 
which, or in other papers produced therewith, were in- 
vectives againſt prohibitions and modiſes, and advice to 
all ctergymen to vary their compoſitions for tithes, or 
to that effect; the above paper appeared to be ſigned 
by ene Roger Parker, as rector of a particular pariſh 
therein mentioned, to which it appeared by other 
written evidence, that he had been inſtituted in 1 599s 
but no account was given how, or by what authority 
ſuch return was made, and therefore the paper was 
objected to by the appellant's counſel, as not admiſ- 
ſable ee Yak fuch proper was 5 overruled N 
the judge. | 

A book of accompts found at Ra the be of 
Sir Brownlow Cuft, from whoſe aneeſters the appellant 
derives his title; containing ſteward's accompts, and, 
among the reſt, the rents of eſtates at Niſbolme and 
Grange de Lyngs; the firſt of which is mentioned to 
be one hundred and four pounds a year, and the latter 
thirty pounds a year; but the book containing this 
account was not e 12 Lees Brownlow « or os 
ſteward. : COP R450 7 59502 


Tbe caſe of the . Rahe 


From the order of 16th May 1774, the lang 
has appealed to your lordſhips, but the reſpondent 


* 


® See the caſe of the defendant, in this cauſe, in the court of Exche- 


zuer, under Michaclmas Term, 13 Ges. III. 
| | humbly 
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Hilary Term, 15 Geo. III. 


humbly hopes, that the ſaid order will be affirnied, 


and a new trial of the near oor granted for the fol 
. e e 6 1 1 g: 07 0.7 
4 * A Se oN > 8 8 | 
| nav afy Yy af 

1. \Forg! that: the verdict! upon the firſt of the faid 
iſſues was given contrary to evidence; the grant of 30 
September 30 Hen. VIII. was (it is ſubmitted) conclu- 
five evidence to prove, that the lands called Grange 


de Lyngs were at : that time in the pariſh of Ryſom, 


„ 


lant, to ſhew. ren had been A) at any time 
enen | 


V 1 * 4 . T3 5% % EF * 8 ** 
" 7 Fo wv 


s bw £ 


OY The Be upon u che ſecond of the 'Faid 7 


was wholly. unfounded upon any evidence, adduced 
by the appellant, the mere proof of payment, from 


the reign of Queen Anne, and the value of the living at 


that time, was nc ſufficient evidence of à real com- 
palitien made before; the) reign of Queen Elizabeth, or 


of an uniform payment, fluring that long perigd ; and 


if there had bern any weight in ſuch evidence, it was 
entirely deſtroyed by the reſpondent's evidence, which 
proved, that in 26 Huh. VIII. the reputed value of 
the living was only four pounds a year; that ſoon 
after the years 1590, the value of the liying was re- 
turned by four neighbouring clergymen to the biſhop 
to be only ten pounds a year; that in 1601 the ſtate 
of the living appeared, from the terrier, to be very 
different from that contended for by the appellant ; 
and not conſiſting of a bare annuity of fifteen. pounds 
a year, clear of procurations and ſynodals, as alledged 
by the appellant in this iſſue, | 


3. For 


Hilary Term, I 5 Geo. ve 
3. For that, both the ſaid verdicts were (as che 


reſpondent conceives) contrary to the opinion of the 
learned judge, who tried the cauſe, as appeared by 


his report; and under thoſe circumftances the in- 


heritance of the church ought not to be e by a 
ſingle verdict. 


and the conſcience of the court ſtill remains unſa- 
tisfied by the preſent verdict (as is humbly preſumed) 


all the barons of the ſaid court having been unani- 


mouſly of opinion, upon ſolemn argument and full 
conſideration, that a new trial ought to be granted. 
March 8, 1775. 

Ordered and adjudged, that ſo much of the order 
complained of, as directs a new trial upon. the firſt 
iſſue, be reverſed; and that ſo much of the ſaid order, 
as directs a new trial upon the ſecond iſſue, be affirmed ; 
and that the court of Exchequer do give the proper 
directions for carrying this judgment into execution. 


A 
1 


4. For that, the 0 ne in the court of 
| Exchequer, and the iflues were directed for the in- 
formation, and to ſatisfy the conſcience of that court; 


The judgment 
of the Lords 
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aß Term, 14 + Geo. II. 


April 28, A. D. 1774 


In the . 


Sir Sidney Stafford Smythe, Lord Chief Baron, 
George Perrott. 

Sir James Eyre. 

Sir John Burland. 


Edward Thurlow, Attorney General. I 
Alexander Wedderburn, Solicitor General. 
' Fobn Chn, Serjeant at Law, Recorder of Lon. 
don. ; | 


| 


*The above is extracted from The N. 
e of Wſiminſter Hall,” annexed to 
4 The Biographical Hiſtory of Sir Willian 
Blackſtone,” oftavo Edit. 1782. 


. Thomas Bateman, clerk, vicar of 
IWhaplode, in _ county of Lei- 


ceſter, 


Samuel Aiſtrup, Robert Collins, 
Robert Goulding, John Speechley, | 
Jobn Watſon, James Watſon, 
Foſeph Blackith, Hurſt Fowler, 
the Governors of the free 
Grammar School of Robert 
Jobnſon, Clerk, and the two 
Hoſpitals of Chriſt in Oke- © 
bam and Uppingham, 


Plaintiff. 


\ Defendants. 


endow: 
claime 
to be, 


Plainea 


tended 
a litera 


its. 


Tie 


Eaſter Term, 14 Geo. III. k 


The following proceedings in this cauſe, as alſo all the re- 
marks, are ertracted from the reverend plaintiff's pam- 
phlets en the ſubjef, one intitled ** A Treatiſe on Agi/t- 
ment Tithe,” the other ** An Appendix thereto,” bath by 
Thomas Bateman, A. A. eftave, 1778, 1779. 


Tab AS F PRA cleck. vicar of A haplode, in 
the county of Lincoln, did in Michaelmas Term, 


21 Geo, III. A. D. 1770, exhibit his bill of com- 
plaint in this court againſt Samuel Aiſirup and the 


other defendants, and the ſaid governors of the ſaid 
free grammar ſchools, thereby ſetting forth, that 
on October 1768, the plaintiff was duly inſtituted 
into the vicarage, and pariſh church of Maplode, 
in the county of Lincoln; and on the 1 ath / November 
following was duly inducted into the ſame, and after- 
wards qualified himſelf for the enjoyment thereof; 


and had ever fince been, and then was, vicar tire; 


and as ſuch intitled to all tithes whatſoever, ariſing 
within the {aid pariſh, and titheable places thereof, as 
were by any means payable to the vicar thereof, 


ſhould likewiſe account for what was due to the plaintiff for the tithe of agil ment of all un- 


oY cattle. Batem. App. hn 


That 5 ancient endowment, or other lawful means 
the vicars of the ſaid pariſh, for the time being, had, for 
a great number 'of years, been intitled to the tithe of hay, 


and to all fruits, revenues, and oblations whatſoever, 
thereto belonging, except only the tithes of corn, 


{4 . 4 
33 + * 


— 


—_ 


* How far the plaintiff reſted his right upon the original 
endowment of the jaid vicarage of Whaplode, to the tithes 


689 


The court un- 
animouſly de- 
cree, thet ihe 
cef-ndants ſhould 
account for the 
tithe of the 

agiſſ ment of all 
ſheep, which 
were kept, fed, 
a nd depaſtured 
on the lands oc- 
cupied by them 
within the pa- 
riſh, during the 
time in the bill 
mentioned, from 
the time 

of their laſt 
ſhearing, until 
they were ſold 
off for, or taken 
out of the pariſh, 
before the next 
ſhearing thereof, 
and that they 


claimed by his bill, and of what authority it was alle 


to be, by the court, in ſupport of ſuch claims will be ex- 


plained bereafter, viz. next immediately foliowing the ex- 


tended copy of the original endowment at full length, with 
a literal tranſlation thercef. See Batem. App. 18 28 
Uu 2 wool, 
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| Faſter Term, 14 Geo. In: 


wool, lamb, hemp, and flax, which were due and 


- payable to defendants the governors, as impropriate 


rectors of the ſaid church, ſave that the vicars thereof, 


by virtue of ſuch endowment, were intitled to the 


* * EN all wool, and lambs, within the ſaid pariſh, 
from 


* The redemptions, or, what in the pariſh is called 
the odds of wool and lamb, and which are accountable 10 
the vicar, are thus deſcribed in the endowment, © from 


the number five and under, to wit, whereſoever the tenth 


or tithe lamb or fleece of wool, according to the uſual 


mode of taking ſuch tithe, in the ſaid pariſb, is not due, 


the tithe of ſuch ns; or odds f woot and lamb, 
ow be paid to the vicar.” | 


Thus a parifhionr 1 only frve or 17 lambs or 
fteeces of wool, is to account for them all to the vicar, if 
fifteen, one lamb or fleece to the now impropriators or their 
leſſees, and for the redemptions or odd five of each, th 
account to the vicar ; the ſame with reſpect to 25, 65, 
105, or any other number more or leſs than where the 
exact tenth or W in e is due. 


The intention af as endowment, as underflood and ex- 
plained by the fe time immembrial, being, that 


the per ſons receiving the tithe of wool and lamb, ſhould le 


intitled to ſuch tithes, only ſo far as, according to the uſual 
made of tithing, a full tenth ar tithe lamb or fleece was 

Per and that a valuable conſideration for the tithe of the 
odds or remainder, when and wherever there were an), 
expreſſed. by the ward redemptions, ſhould be paid ta tit 


And theſe two tithes, viz, of hay and the redemption 


of wool and lamb, are the only tithes, expreſsly, and ty 


name, given by this mmm to the vicar, all the other 
tithen 


and 
kept 
vica 
to t 
time 
or ta 
the 
wort 


bei ny 


p 7 


ſince 


tithes, 
1 he ge 


fum « 


TER 


cenſe: 


poteri 


rum, 


ceptis 


Eaſer Term, 14 Geo. III. 


from number Ave, and under, but above ſuch number, "the 
ſame. were due and payable | to the impropriate bona, as 
aforeſaid. | f ; 


The 8 A. rip, Collins, Goulding, Speechley, 
Jam es and John Watſon, then occupied, and during 


all or the greateſt part of the time, ſince the 12th 


November 1768, had occupied, within aid pariſh, 
great quantities-of land, on which they reſpectively 


had, in each year, great quantities of titheable mat- 


ters, the tithes whereof were juſtly due and payable 
to plaintiff, as vicar of ſaid pariſh : particularly ſaid 


defendants had, from time to time, kept, fed, and fat- 
k tened, on their ſaid lands, great numbers of ſheep, 
5 which they ſent to London, or elſewhere, for ſale; 
and that all, or moſt of ſuch ſheep, being by them 
kept ſome time after ſhearing thereof ; plaintiff, as 
4 vicar, by virtue of ſaid endowment, became intitled 


f to the tithe agiſtment. of all ſuch ſheep, from the 
time of their laſt ſhearing, till they were ſold off fat, 
or taken out of the ſaid pariſh, for ſale, and before 
55 the next ſhearing thereof; which tithe was well 
worth one penny per month, for each ſheep, they 
being oy of a large ſize, | 


The ſaid defendants, in all, or moſt of ſaid years, 
| ine ſaid 12th ene, IND likewiſe rte fed, 


2 —— — — . 
was tithes, to which he 1s intitled, being 0 to him by 
the | 


the general words; Alteragium diaz eccleſiæ, et to- 
tum emolumentum ab eodem alteragio, QUALI- 
TERCUNQUE proveniens, quocunque nomine 


poterit, abſolute inconcuſle; VIZ. decimis garba- 


ceptis. Batem, 20, 21. 


cenſeatur et in quibuſcunque conſiſtat vel conſiſtere 
rum, lini, canopi, lanæ, et agnorum, duntaxat ex- 


e eee e 
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-Jame. 


kalen Term, 14 Geo. ii. 


and depaſtured, on their lands, within ſaid pariſh, 


divers beaſts and other unprofitable cattle, the tithe 


of the agiſtment whereof, e ought to have 
been pay. 


That 1 had, 5 from time to time, neglect- : 


ed to pay plaintiff the ſeveral tithes aforeſaid, inſo- 
much that a large ſum of money was then due from 


” each, to plaintiff, and plaintiff had frequently applied 


to them to account with him for the ſame, which he 


hoped they would have done; but the ſaid defend- 


ants combining with the other defendants, the go- 


vernors and impropriators of the rectory of ſaid pa- 


riſh, and alfo with the defendants Blackith and Fowler, 
the leſſees of ſaid rectory, pretended no ſuch tithes 
were, as. aforeſaid, due to plaintiff, as vicar of {aid 


Pariſh, but that the lands, occupied by them, were 
in ſome manner exempted or diſcharged therefrom, 


and at other times they preterided, that all ſaid tithes 
were due and payable to the defendants, the gover- 
nors, as impropriators, or the defendants Blackith 
and Hurſt, as leſſees; whereas plaintiff charged the 
contrary thereof, and that none of the ſaid tithes, 
before, claimed by plaintiff, had at any time been 
paid to defendants, the governors, or their leſſees, 
or if they had, that the perſons ſo paying the ſame 
had done it in their own wrong, and that plaintif 


was well intitled to the ſame: at other times defend- 


ants. pretended, they had paid plaintiff all ſaid. tithes, 


which plaintiff charged they had not done, neverthe- 


leſs they refuſed to make plaintiff any ſatisfaction, 
in reſpect real, or to account with him, for the 


] 


Therefore that defendants might anſwer the pre- 
miſes, and account with plaintiff for all ſaid tithes, 


and pay him what ſhould appear due thereon, plain- 


Eaſter Term, 14 Geo. III. 


tf waving all. penalties for defendants not ſetting. 


out the ſame, and being contented, to accept the 


ſingle value thereof, and for relief, was the end of 


the bill. 


To ahh bill the faid defendants, being 3 Anſwers of the 


ſerved with the aeg of this court, e „ 
put in their anſwers. 


"Ab the Tein Goulding,. Ai Arup, Collins 
Steechley, and John and James Watſon, by their an- 
ſwer admitted. that the plaintiff, about the time in 
bill mentioned, was duly inſtituted and inducted into 
ſaid vicarage, and afterwards qualified himſelf for 
the ſame, and had ever ſince been, and then was, 
vicar thereof and as ſuch was.intitled to ſeveral ſpecies 


of tithes, + but whether by ancient endowment or 


otherwiſe, the vicar thereof became ſo intitled, they 
could. not ſet forth, being ſtrangers thereto, and re- 
ferred plaintiff to ſuch proof, as he could make there- 
of: had heard, and believed, that, during the time, 
whereof the memory of man was not to the contrary, 
there had been yearly, and accuſtomarily, ſuch tithes 
paid to the viear of ſaid vicarage, as after-mentioned, 

to wit, tithe of hay i in kind, or one ſhilling per acre, 


or a compoſition, in lieu thereof. 


„ boa 


?. 


Rape ſced, cole ſeed, muſtard. a ſeed, and turnip 


feed; z the tenth of ſuch ſeeds, upon the land, or 


ſhilling penny; to wit, a penny for every ſhilling, for 
which ſich ſeed is ſold, upon requeſt, after being 


fold, at the choice of the vicar, he making ſuch 
n at the time of e ſaid ſeeds. 


Said, that th tichs of corn, * lamb, hemp, 


Uu 


and fax, were, as they believed, due and payable 


to 
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Zafter Term; 14 Geo. II. 


to the defendants, the governors, as impropriate 


| reftors of ſaid vicarage, or their leſſees, and the de- 


fendants Blackith and Powter” were the OT”. leſlees 
thereof. 


Had been informed, and believed, that the vicars 
of ſaid vicarage were intitled to one half-pehny, and 
no more, for every fleece of wool, and every lamb, 
under five, called odds of wool and lamb, and not 
to tithe in kind thereof: all above that number be- 
longing'to the impropriate rector aforeſaid :. beliey- 
ed, that within faid 'pariſh, there had been, time 
whereof the memory of man' was not to the contrary, 
ſeveral moduſes and ancient cuſtomary payments, 
paid and accepted, by the vicar thereof for the time 
being, in lieu of the ſeveral rand of One e. 
ing, TW | 


For every cade lamb, one halfpennny, and no 
more. 
| For't the milk of every milk cowy four-penee and 
BY , the tenth in' Ede” 


Tus ay calf W rent one Wenn, and 
no more; and in caſe the pariſhioners and 
ground occupiers had ſeven calves in one year, 
then twenty- pence, in lieu of the tithe of ſaid 
ſeven calves, and not in kind. 


For every calf, above ſeven, one balfpenny each. 


For every foal, bred in the pariſn, under ſeven, 

one halfpenny, and no more; and*in caſe any 

- pariſhioners or ground occupiers had ſeven foals 
in one year, then five * and not in kind; 

and 


8 


Eaſter Teas; 14 Geo. III. „ 


«nad for every foal, above e one wen, 
each. 


For dy an beaſt, above one year old, 
which had been kept in the pariſh above one 
month, and then ſold or removed; four- pence 
yearly, in lieu of the agiſtment tithe thereof, 
and not * tenth part a the profit, 


Of young pigs, the end, when up weeks old, 


| of WY the tenth, Ee: green, or at Ener 


at the choice of the vicar. alin 


; ON young turkies the bench. 


For every Hegk or beaſt of. a 1 agiſted i in 
ſaid pariſh, if but one month, four-pence * 
I, wy the rn ſo his the ſame to agiſt. 


For a bares or an cher, cight-pen yearly, 
and not tithes in kind. | 

Fore ry ovtttiubionnty' above fourteen ears old; 
OO e o 


a, 


Foe every twetitiig Kut aid fin Webcas yard, or 


privy tithe, otherwiſe called ſhot. and wax, 
two-pence e 


Of reed in kind, or ſhilling penny, to wit, 2 
penny for every ſhilling, for which it ſold, up- 


on requeſt, at the choice of the vicar, . 


\ 
\ 


\ 


Of tithe underwood, two ſhillings in the pound. 
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Eaſter Term, 14 Geo. III. 
For every ſtock of bees taken, 2 and 


not in kind. 


For g very ſtock of bees ſtanding all the winter, 
and not taken, two-pence, and not in kind. 
And mortuaries as by the ® flatute. 


And that all ſuch payments were paid yearly, at 


Eo 4 or e pes. on eres thereof. 


Said, that during hs time in the bil, © had 


reſpectively occupied within ſaid pariſh, and titheaq- 


ble places thereof, divers quantities of land. 


The defendant Goulding ſaid he occupied in 1768, 
1799, and 1770s three mund reg and forty-one acres, 


— 


The RS as 3 in 1768 occupied one 
buadred and forty-one acres, in 1769, one hundred 
and forty-nine acres, and in 1770, one hundred and 
fiſty -fix acres, excluſive.of, ninety-one acres and one 


rood of meadow and paſture land, in eight pieces, 


called Park Coats, which were tithe free, and which 
hv iccoupied;in 1768, 1769, and 1770. 


The dehendzbt Collins in 1768, 1769, and 1770, 
occupied one. hundred and forty-one acres. 


*The Eaton Speedy in 1768, occupied one 
hundred and twenty-one acres, in 1769, one hun- 


dred and fourteen acres, and in 17705 one hundred 
and ſeven ares, 


* 


The defendant John Watſon in 1768, 16h occu- 


pied one hundred and ninety acres, and i in 1 4 95 two 
hundred and fifteen acrees. 


* 21 Hen. VIII. chap. 6. 


The 


Faſter Term, 14 Ges! UI. 


The defendant James Watſm in 1768, 1 
and 1770, occupied one hundred and ſeventeen acres 
and two N 


Said, they had, in a ſchedule to their anſwer, ſet 
forth an account of ſuch ſheep: as were from time to 
time fattened on the lands, they ſo occupied in the 
ſaid pariſh, in each year, and the time when ſuch 
ſheep were ſo ſold or removed therefrom, ſince the 
| e induction, to the mY of ug this bill. ; 

e that the impropriate rectors of ſaid pariſh 
or their leſſees had, from time whereof the memory 


of man was not to the contrary, been intitled to, 


and had received, from the pariſhioners and inhabit- 
ants of ſaid pariſh, and did then receive from de- 
fendants, and all other the inhabitants thereof, the 
yearly tithes following, to wit, 

Corn, wool, lamb, pong in kind; * and 
an 4g fment rithe es all ** ſold out of the ſaid parifh 


a 1 | | 5 between 


os 7 2 > £ * F ; 7 * N N 


* No tithe for the agiſiment of ſheep, or of barren and 


unprofitable cattle, had ever been either paid or. demanded 
in the pariſh, previous to the filing of the plaintiff's bill. 
See Batem. Pref. to Agiftment Tithe.” This aſſertion 
makes it reguiſite to explain on what account the three-pence 
per head for all ſheep ſold or removed out of the pariſh be- 
twixt Candlemas and ſheering Fs here 18 had been 
heretofore paid. 


Batem. App. 46. 


Theſe defendants have ſet forth in the next ſentence of 


their anſwer, that there is paid to the leſſees of the impro- 
propriators, a rate or compoſition tithe, of one fleece in the 


hundred, 


A r 

8 Sores — 2 ES 
e — A, . == 
. — 7 — — 


: . — — 
rr n e 
A ⁵˙ tA AER EPOgS INE As. 
y — . = nth CY 2 
r 


i SE a 8 
2 — 
COP 


: 
114 
1 
Ss 
5 
* 
7 
i 
N 


„ 
23 


2 * 
— >} En . 


— — N 


— 5 


3 


6⅛kI„dd ES 7 ITT 7,” 
EE es oe ITO 


RR L « =Y 
nn PR. \ — * 5 - 
* ol” g's . WAL - = 
5a 4% * 2 5 A > » * we! _ * 
1 = 1 % ral * 8 8 A, D =. wait *, OCT 
- pw P01 „ — * 4 = 1 9 * * n 2 L — — * - 
5 „ ky os. - & OY RF Wen N „ d . — * — 
EZ bebe SER Ts n 8 . 3 | 
— 
— wy pay . < 
— 


ä ——— — - er — 


* * 5 
ö an 


- ft = 7 * — 
n 
. 


* — 


— —— —— — 
— — ron * > > 


&. 05 
* 2 
gee 
e 


. _ 
1 Ga Fx . 
Aa. 4 4 a * — * 

"4 EL beg 5 — 5 n 7 2 . 
* "08 ** CTR FEET" 4 ty 
PP 

— R 3 


r 


Eaſter Term, 14 Geo. III. 


between Candlemas and ſheering do), which bad been 
agified on any lands tberein, except thoſe which were 
' tithe 


— 


Sand . fix ſeare to the hundred, for every 
month, for all ſheep which are brought into the ſaid pariſh 
after the 2d day of February, and horn therein, or be- 
twixt Candlemas and ſheering day : and all ſheep ſold or 
removed out of the ſaid pariſh within that time and ſhorn 
in another, pay, in ſuch other pariſh, a like rate tithe for 
their wol; and therefore was there no demand upon ſuch 
ſheep in the pariſh from whence they are fo removed; in- 


 flead of paying a full tithe of their wool, they would on- 


ly pay the above rate or compoſition tithe, of one fleece in 
the hundred per month. This three-pence per head there- 
fore demanded for all ſheep. ſold or removed out of the pa- 
riſh, hetwixt Candlemas and ſhearing time, was, accord- 
ing to the old, but now obſolete law, in lieu of a rate 


| tithe for. wool, becoming due during the time ſuch ſheep 
| were kept in the pariſh from whence they were fo fold or 


removed unſhorn: And in this pariſh this three-pence 
per head demanded for ſuch, was not heretofore for the 
tithe of their agiſiment, but for the rate tithe of wool. as 
above explained; and was demanded for what were called 


; ſpring ſheep, removed out of the pariſh before they were 
| clipped. The 40rd agiſtment, with reſpecs to theſe 


Heep, was never heard of till the preſent bill was filed ; 
but as ſoon as it was filed, both the name and the nature 
of the right to the three-pence per head for theſe ſheep were 


intireh changed, and it was now ſaid 'to be due, and 
5 * ſubſtituted in lieu vf the tithe of veer ag _ | 


It hath "Tha ſaid akews, according to the old, but now 


obſolete lau of a rate tithe of wool, that ſuch law is now 
obſolete, it might perhaps be ſu efficient ox; to obſerve, 


7 . 1 hat 


C 


— 


1 


Eafter Term, 14 Geo. nu. | 


tithe free of three-pence per bead; and alſo a compoſi- 


tion tithe of one fleece in the hundred, reckoning 


: — 5 


ſix· 


—_— 


* 1 


9 


wv 


An 


that it is now clearly held, and has frequently been deter- 
mined in the court of Exchequer, that ſheep ſhall pay a full 
tithe of their wool in the pariſh where they are ſhorn, and 
tithe of their agiſtment in every other pariſh in which they 
have been kept ſince their laſt ſhearing, accarding to the 
value of their keeping and the time they have been fo kept. 


But 1 eft this ſhould ſeem to any of his readers too bold Batem. App. 49. 


an aſſertion to be implicitly admitted merely upon his own 


authority ; the author here begs leave ta produce that of 
the preſent Lord Chief Baron of the court of Exchequer, 


1 his opinion, when Mr. Skynner, on this ſubjedt i in 


and which has been kindly merge fer the purpoſe by * 


the favour of a friend. 


Extra#t from Mr. (n now Lord oy Baron) 8 | 


ner's opinion, &c. 


It was the 5 in the canon law, eflabliſhed by the 
conſtitution of Archbiſhop wan a obferved in 


the temporal 1 5 8 


t That if ſheep 1 were agifted in one pariſh, and after- 
wards Porn in another, à rate tithe ſhould be paid for 
the wool to the rector or viear of each pariſh, in propor- 


tion to the time that the ſheep had been fed i in each. 


« This was ho to be very inconvenient and detrimen- 
tal to the church, for ſheep were often agiſted in one or 
more pariſhes and afterwards Horn in a dijtant pariſb, 
by which means the rectors or vicars of theſe pariſhes 
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Eaſter Term, 14 Geo. It. 


ſcore to the hundred, every month for all ſheep 


which were brought into ſaid pariſh after the 2d of 
February and ſhorn therein, upon which day an ac- 


count of ſuch ſheep is uſually taken by the i a wah 
ate rectors or their leſſees. 


* 


L ad * ——— 


| os 5 ſbeep had hoes ified, lo P their . f the 


tithe. 


«< To remedy this inconvenience, the temporal courts 
introduced a new rule, which was, that the whole tithe 


of the wool ſhould be paid to the rector or vicar of the 


pariſh i in which tbe ſheep were ſhorn, and that the rector 


or vicar of tbe pariſh in which they had been ate, 
ſhould have tithe for the ag i/lment, 


&« This was greatly for the 3 of the church, as it 
not only ſecured the payment, but gave an additional tithe. 


But at the ſame time it changed the nature or ſpecies of the © 


tithe, which was paid in thoſe pariſhes where the ſpeep 


were agified. For whereas before the rector or vicar of 


thoſe pariſhes received a proportion of the tithe of wool, 


they from that time ceaſed to have any part of the tithe of 
"420001, but received inflead thereof the tithe of agiſiment. 


«© This is the rule of law as I conceive it now Handi; 
and the reaſon of it being thus explained, it follows of 


| courſe, | 


& That the whole tithe of wool, whatever practice may be 
to the contrary, is by law payable where the ſheep are ſhorn, 
And it follows too, that the whole of the tithe of woo! be- 
ing payable i in the pariſh where the ſheep are ſborn, ſuch 

are not animalia fructuoſa in ihe pariſh where they have 


Been only agiſted, and therefore ought to pay an agiftment 


tube, Kc. &c.“ See ce Willis on Ag ä Tithe, 65, &c. 
Admitted, 
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E Eaſer Term, 14 Geo. III. 


. Admitted, That during the time in the bill, they 
ſeverally fed and depaſtured ſheep which were ſhorn 
in the ſaid pariſh, and afterwards depaſtured on lands 


therein, and then ſold off fat, or otherwiſe diſpoſed 


of—an account whereof | ben had ſet forth in the 
faid ſchedule. | 8 


But denied chat any agiſtment tithe was due to the 


plaintiff in 5 thereof For LT” * all the ſheep 


aber 


— C—— 


* * Such was the 1 alledged by the de 3 PEP 


paying any tithe for the agiſiment of ſheep, as flated in the 


bill, which plea was not allowed for the following rea- 
ſons : 1, In order to have made the moſt of this plea, 


it was argued, that it ought to have been fñlated in their 
anſwer, and proved, that all the ſheep, which they, from 
time to time, ſa fed, ſold off, or removed out of the pariſh, 
| Tere, as ſoon as ſo fed, ſold off, &c. replaced by an 


equal number of others, which were continued therein, 


in courſe, until the next ſhearing day, when they paid a 
| Full tithe of wool in kind ; 


but this was neither lated 
in this anſwer, nor proved, nor attempted to be proved ; 


for the graziers in that country begin to ſell off their ſheep 


from the time they are ſhorn, in the beginning of July, 


as they became fat, till after Chriſtmas ; but they buy 


few or no freſh ones in again in their flead, at the ſooneſt, 


_ . till the May following; and that for this obvious reaſon, 
- Viz. That their lands will not ſupport, much leſs fatten, 
| more than half ſo many mw. in the WAGs as in the 
ſummer months. ; 


And ſuch few ſheep as are 1e 50 the pariſh after 


then porn, inflead of paying a full tithe of their wool in 


Lind to the e pa no more than at the rate of 


078 


_Barem, App, 52. 


Candlemas, and there kept till their next ſhearing, and 
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 Eofter Term, 14 Geo. III. 


that were fo from time to time fed, ſold or removed, were 
as often replaced by freſh ones, purchaſed by defendant;, 


and depaſtured on their ſaid lands in their flead, and 
continued ſo thereon i in courſe till the next ſhearing day, 


when they paid a full tithe i in kind for the * to the im- 


propriators or their * efſees. 


"Pell that 3 ſheep had been M in 


Laid pariſh, and depaſtured on their lands after 


— 111 


one fleece in the hundred, — counting fix ſeore to the hun- 
dred, per month, for the time they have been kept in the 


pariſh preceding their ſbearing— as they have themſelves 
Hated in their anſwer. See Batem. App. 35. 


2dly, But ſuppoſing the defendants granted more from 


this plea than they themſelves urged in their anſwer, viz, 
Dat all the ſheep which they from time to tinie ſo fed, 


feld off, or removed out of the pariſh, were, ſo often as 
oo fed, &c. not only replaced by freſh ones, but that as 
ſoon as they were ſo fold, & c. &c. they were likewiſe re- 


placed by an equal number of others, which continued 


therein till Horn, &c. g 


Even this abba? with ſuch addition and 8 
it was argued, ought. not, and it will be found did not, 


avail them for an exemption of ſuch Heep from the pay- 


ment of the tithe of their ag iſiment from the time of their 
laſt fhiaring ; for this reaſon, That, if admitted, it would 


be making ſome ſheep pay tithes for others ; viz. That cer- 


tain ſheep paying tithe of wool in kind this year, ſhall ex- 
. empt all thoſe ſold out of the pariſh thelaft from paying tithe 
of their agi/iment : In other words, that ſome ſheep pay- 
ing one ſpecies of tithe in kind due this year, ſhall exempt 


other ſheep from paying a different ſpecies 9 tithe due the 


laſ year. Batem. Ap. 52. 
ſhearing, 


1 


Zaſle, Term, 14 Geo. III. 

ſhearing thereof, and afterwards ſold or removed 
therefrom before the then next Candlemas or count- 
ing day, that no agiſtment tithe was ever paid or de- 
manded either by the impropriators or their leſſees, 
or by the vicar thereof; but that ſuch tithe wool 
in kind was always underſtood as a compenſation or 
ſatisfaction to ſuch occupier, he having paid a full 
year's tithe of wool, though ſuch ſheep had not been 
depaſtured more than half a yours wu was fre- 
quently the caſe, 


The defendant Aiſtrug ſaid, that he and his late 


father. were tenants or leſſees of the impropriate 


tithes for forty years before the preſent leſſees 
Blackith and Fowler ; and during all ſuch time it was 
underſtood by the pariſhioners, that, in conſideration. 
of paying a full tithe of their wool for all ſheep 
brought in after clipping day, and before Candlemas, 


and afterwards clipped in the ſaid pariſh, they were 


not intitled to receive any agiſtment tithe for ſuch 
ſheep 3 nor did they ever receive or demand any, by 
"reaſon ſuch ſheep which were ſhotn paid their whole 
year's tithe | to the impropriators. 


| Admitted that 3 had kept on N during 


the time in the bill, divers barren beaſts which were 
fattened thereon, and afterwards ſent to London, or 
other places, for ſale: and that + for time immemorial 

146 there 


/ 


+ 


+ The payment of four-pence to the vitar for every 


beaft ſold or removed out of the pariſh, was not contro- 


verted by the plaintiff ; but, before the filing of his bill, 
it was never underſtood that ſuch four-pence was paid in 
lieu of the tithe of the agiftment of fuch beafts. The de- 
fendants themſelves do not ſay it was f paid for every bar- 
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Eafter Term, 27 Geo. III. 


there had con/lantly been paid to the vicars of ſaid pa- 
riſh, four pence for every beaſt ſo fold or removed in lieu” 
of agiſtment tithe thereof, provided ſuch beaſt was above 
a year old, and had been agiſted therem above one month, 
but not otherwiſe. 


Said they had, in the ſecond ſchedule to their an- 
ſwers, ſet forth the exact number of barren beaſts 
which were fattened on their lands during the time 

o in 


. 


Ly IM 


ren beaſt, but only for every braft fold or removed out of 


the pariſh; thus comprehending even profitable as well 
as unprofitable ; and it had, in fact, always before been 


paid for the former as well as the later; for all milch- 


cows fold betwixt one Eaſter and the next, as well as for 
each barren beaſl : and as milch cows are not liable ta 
the payment of tithe for their agiſiment, and it could not 
therefore in their caſe be paid on that account, it could 
not be ſuppoſed tobe ſo paid in the other, | 


But it is not alledged that even for barren beaſts from 
the time of their being weaned, -or from their being one 
year old, till they were ſo fold or removed, any thing was 
ever paid to the vicar on account of © ſuch beaſts, though 
they had been kept ſeveral whole years all the time in the 
pariſh ; ſuch feeding beaſts $2 ſeldom fold till they are 
Have or fix years eld. With reſpect therefore to ſuch 
beafts, whether bred or brought into the pariſh, the plea 


was this : one halfpenny, and no more, was due to the 


vicar for each ſuch calf when dropped, payable the Eaſter 
after ; which halfpenny exempted them from the payment 
of any thing more, en any account whatever, till the Eaſter 
after they were ſold, when four-pence was acknowledged 
to be due; the year, with regard to ſuch beaſts, being rec- 
koned from Eaſter to Eaſter, Do that no more than one 


hal Jpency 


Eaſier Term, 14 Geo. III. 


in the bill; but at what particular times they were 
ſold or removed therefrom they could not ſet forth, 
having On no &ccount thereof. . 


n ent aerirafuſel ton account with or pay 


plaintiff all or any of the tithes, oblations, and ob- 
ventions as were due to him 1 in ghee of his vicarage. 


On the nde 3 believed, and doubted not 
to 1 Fs e fling of hh) bill, may 


= 


— RS >. 
— ” 


halfpenny fir the firſt, 4 1 for the 2% year, 
a ſmall part only of which ſeveral of them had perhaps 
been kept in the pariſh, was all that had been ever paid 
for each of ſurh beaſts. But that for the ſecond, third, 


| fourth, and fifth years, during each of which they had 


been kept all the time. in the pariſh, nothing at all was 
due to the vicar : that is, in the year in which they are 


ſold, though they had been kept perhaps only five weeks in 
the pariſh, they were. to pay four-pence each to the vicar ; _ 


but for every. RE year, though tept the whole time 
on it, nothing. 


For the agiſiment tithe of ſuch beaſts, during ſuch in- 
termediate years, and likewiſe for the tithe of the agiſi- 
ment of all young horſes and mares, from their being one 
year old, till uſed in the plough, er broke and uſed in huſ- 
bandry, (concerning which nothing is ſaid in the defend- 


ant's anſwer, of which net the leaſi mention is made, 


nor for which any thing was ever pretended to 'be paid, 
or even demanded) this bill was principally filed, and 
which, with that of the beaſts, during the intermediate 
years above mentioned, under the general denomination 
of barren and unprofitable cattle, make the chief objefts 
ef it, laben. App. 54. Sc. 
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Hearth money. 


Shot and wax. 


after Teri, 14 G00. III. 


reſpectively offered to pay, and cauſed all ſuch 
tithes and other emoluments as were due from them 


to plaintiff ſince his inſtitution to ſaid vicarage, to 


be tendered to him, and which ſums, ſo tendered, 
they had ſet forth in the third ſchedule to their 
anſwer. 


That at the time ſuch tenders were made, they 
believed that ſix- pence halfpenny was offered plain- 
tiff for each of their dwelling-houſes, and fire 


hearths, commonly called ſhot and wax, for the 


year 1770 ; but had ſince been informed, and doubt- 
ed not to prove, that * Plamiiff was intitled to 10 
more 


* As much notice is here talen of this trifling article 
as if it had been of equal importance with the objects of 
the bill, But though ſuch modus, or. aucient payment, i; 


not at all mentioned in the bill, nor is any object of it, 
nor therefore intitled to any notice here, yet as the en- 


preſſion occurs in ſeveral old terriers, in order to gratify 
the curioſity of thoſe who may be ignorant, but defirous of 


being informed, of its origin, the Jomnanag account may 


not be unacceptable. 5 

The hearth- money or annual payment for each firt- 
hearth is, it may be preſumed, as general as that for 
communicants, and was payable in every pariſh in th 
kingdom, and was more or leſs, as to the particular 
ſum in each, according to. its firſt inflitution or ancient 
cuſtom. But what is here called ſhot and wax, which 
ſhould be expreſſed ſhot for wax, theugh confounded and 
flated to be one and the ſame due and payment with the 


© hearth-penny, is a diſtinct and ſeparate offering or oblation; 


and due on another and a very different account, . viz. th 
following : In the time of popery in this kingdom, 
6 8 Candlemas- 


Eser Term, 4 805 III. 


mort Ma twwospence halſpenny for l * Ie 4 fir 15 


hearth, which ſum they then . to pay plaintiff, and 


188 more. 


The Caine: Ai Arup faid, he ee nity ; 


one acres and one rood of arable meadow and paſture 


land in eight pieces, called Park Coates, abutting 


on lands, ſome time fince of the Earl of Buckingham- 
ſhire on the eaſt, Sparrow-hawkes lane on the weſt 


and north, and on the Hundle Free Bank on the 


ſouth; which lands he believed had been, time 


immemorial, held and diſcharged of and from the 


payment of tithes, as being appendant to and for- 
merly belonging to the abbey or monaſtery of Croy- 


land in Lincolnſhire, at the diſſolution of which ſuch 
lands were by ſuch abbey held free and diſcharged 


from payment of tithes, (the ſame being one of the 


greater abbies) by virtue of the 31 Hen. VIII. ch. 13. 


and that no tithes whatever were payable for or in 


reſpect of en lands, but were 217 therefrom. 


That neither defendant, nor any other occupier ' 
thereof, as he knew or believed, ever paid any tithes 


for ſaid lands ſince the diffolution of ſaid abbey, or 


within memory, do any impropriator, rector, or vicar 


whatſoever ; and therefore had not ſet forth an account 


— — —— — WAY 
Candlemas-day was one of the higheſt feſtivals in the 
whole year, on which each parochial church was grandly 
illuminated with wax candles ; for the purchaſe of which 
each family contributed its quota or ſhot ; and hence the 


money paid to the parifh prieſt by a family, from 


whence this payment deriued its origin, and which in ſe- 


veral pariſhes yet ſubſiſts, was called ſhot for wax. 


Batem. App. 57. 
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Bafer Term, 14 Geo. ut. 
of. his ſheep and. other. cattle , fed. or fepaſtured 


4 „ Ex, 


thereon. . 9 K ee e 


And the defendants the governors of the; free 


grammar ſchools of Robert ohaſen,, clerk, and the 


defendants Blackith and Fowler their leſſees, by their 
anſwer admitted that plaintiff was, at the time in 
pill, preſented, inſtituted, and inducted into ſaig vi- 
carage, and. as ſuch Was intitled to receive ſeveral 


ſpecies. o of tithes under ſome. endowment thereof ; but 


not having ſeen the ſame, they referred Ahzintigf to 
ſuch proof as he could make thereof. A 

Reber that under ſuch endowovent: plaintiff was 
intitled to the tithe of cole ſeed and wool and lamb, 
when under five, and not otherwiſe, 55 


1 &+ fg? * 


"Defendants the. governors ſaid, 1 claimed to 


be, as they doubted not to prove, lay rectors and 


impropriators of ſaid pariſh, and as ſuch are intitled 
to all tithes, except ſuch as the vicarage was en- 
dowed wich; they particularly claimed all the tithes 
of corn ana grain, wool and lamb, fave ſuch as be- 
fore mentioned, hemp and flax, and an agiſtment 


| tithe for all ſheep ſold out beforegſhearing which 
| had, been agiſted on lands within the ſaid pariſh ; 


which agiſtment tithe, as to ſuch ſheep ſold between 


the ſecond of February, the uſual day of taking an 


account thereof, and the time of ſhearing thereof, 


was, and from time whereof the memory of man was 


not to the contrary had been, as they believed, three- 
pence for each Weg. 


All the 3 ad e the defendants the 
governors, being ſo intitled as aforeſaid, did by in- 


denture dated the 12th day of October, 1769, demiſe 


to 


co 


— 2 P's 2 tet”, 4 
» d 
2 * 


Eafter Term, 14 Geo. III. 679 
to defendants Blackith and Fowler, all that the rectory 
and vicarage impropriate of the pariſh church of 
M˖pbaplode and the chancel of the ſame, and the glebe 
thereto belonging, and alſo all manner of tithes of 
corn, grain, and all other tithes whatſoever to ſaid 
rectory and parſoriage belonging. or appertaining, i 
except all timber trees and annual contribution of 
beans, commonly called pardon beans, uſually paid 
and given to the poor by the farmers of ſaid par- 
ſonage, to hold ſame to defendants Blackith and 
 Frwler from the tenth of Ofober then laſt for twenty- 
one years, at the yearly rent of 36514, 
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Know not nor ever heard that any agiſtment tithe 
was paid in ſaid pariſh for unprofitable cattle to any 
perſon whatſoever, fave as aforeſaid; but that 
ſuch agiſtment tithe is due of common right to de- 
fendants as lay rectors and impropriators, and which 
they claimed to be intitled to, 


Know not Whether any coke in ſaid nee were 
exempt from payment of tithe; or, if any ſuch were, 
how ſuch r was made out. 


Believed the other defendants had occupied lands 
in the ſaid pariſh, and had titheable matters thereon, 
but what quantity thereof, or how long they had 
occupied the ſame, or the ſeveral ſpecies of titheable 
matters , ariſing therefrom, they 'knew not, but re- 
ferred themſelves to the anſwer of the other defend- 
ants the occupiers for an account thereof, 


And all theſe defendants denied combinations, and 
concluded their anſwers, with the genergl traverſe. 


„ To 
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To which anſwers of the ſaid defendants the plain- 
tiff replied; and the ſaid defendants rejoined ; * and 
| 5 the 


— — 


8 Preuss to the bearing of this cauſe, a joint commiſ. 


fron was 1ſſued out of the court of Exchequer, and dire/7- 


ed to certain commiſſioners appointed reſpectively by the 
plaintiff and defendants, and held in the country for the 


examination of witneſſes, in proof of the allegations of 


each party in the bill and anſwer. 


Theſe on behalf of the plaintiff proved all the requiſite 
as, to his being vicar of the pariſh—as to each of the de- 
fendants occupying large quantities of | land in the pariſh, 
upon which they fed divers quantities of ſheep, and like- 


wiſe of barren and unprofitable cattle—as to the keeping 


of the ſheep from the time of their laſt ſhearing, till the 
time of their being ſold ar removed out of the pariſh, be- 
ing worth what it was flated at in the bill, &c. &c. 


But it was not then thought either neceſſary or requiſite to 
examine any witneſſes on his part, as to the value of keeh- 


ing of barren and anprofirable _, 


The depoſitions of the ſeveral witneſſes on the part of 
the defendants went to prove, that no other tithe had ever 
been paid by the occupiers of land in the pariſh to the vi- 
car, nor otherwiſe than as flated in their anſiuer, nor 


, even demanded previous 10 the filing of the plaintiff *s bill. 
That no tithe of any kind had ever been paid for the lands 


called Park Cont, occupied by wig defendant A iſtrup. 


e 


ET 5 were adviſed that it was unneceſſary then to 
examine any witneſſes as to the value of the keeping either 
| of jheep, or of harren and unprofitable cattle, alledging, 


that it would be time enough to enter upon ſuch examina- 


tion, after the n s right to ſuch tithe ſelf was 


Z TT eRlabliſhed 


kale: Term, 14 Geo. III. 


the cauſe being at iſſue, divers witneſſes were exemined, 8 
as well on the part of the plaintiff, as on the part of the 

| defendants, the occupiers of lands within the ſaid pariſh 

of Whaplode; whoſe depoſitions being duly Idi 

and this cauſe being put into the paper of cauſes, 


Came on to be heard in the Exchequer Chamber at 
Meſiminſter, on Thurſday 21 April, 1774, before the 
Right Honourable Sir Sidney Stafford Smythe, Knight, 
Lord Chief Baron; George Perrot, Eſq; Sir James 
Eyre, Knight; and Sir John Burland, Knight; the 
three other Barons of this court 


When upon opening the matter of the plaintiff's 2 
bill by Mr. Ainge, of counſel with the plaintiff, the 

anſwer of the ſaid defendants the governors and leſ- 

ſees by Mr. Kenyon; and the anſwer of the defendants 

the occupiers of Mr. Holiſt their counſel; and upon 

hearing GriffithPrice®, Eſq; one of his Majeſty's coun- See . Nomen. 
ſel, learned in the law, and the ſaid Mr. Ainge of T 
counſel with the plaintiff; and reading the anſwers een 
of the ſaid defendants the occupiers and the depoſi- POO 


tions of Henry Hull ; an endowment * marked letter A, 
Ws ee ee uu 
8 : 5 1 TAI 
eflabliſhed by t he decree. Aſter it was eflabliſhed, the 
defendants were permitted to examine witneſſes, as to 
the value of the keeping of the ſheep, and of ſuch ſpecies 
of barren and unprofitable cattle, under as many different 
commiſſions from the court of Exchequer, as mentioned in 
Batem. Agiſt. 96, &c. Such was the ſum of the depo- - 
ſitions of the witneſſes here mentioned on each fide, in con- 


ſequence of which iſſue was joined, and the cauſe was 
brought to an hearing. Batem. App. 90. 


— 


* { copy of this inſtrument, as hath before been men- 
 Hioned, is annexed, Te authority it was allowed of by the 


court, 
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* See the ſaid 
«£*Nomenclature,”? 


p. 33, 38. 


Eater Term, 14 Geo. III. 


: from the regiftry of the Biſhop of Lincoln; the induction 


of the plaintiff to ſaid vicarage of I haplode and the 


ſeveral depoſitions of John Torner, Richard Ediſon, © 


William Park, and five more witneſſes, on behalf of 
the ſaid plaintiff; and upon hearing John * Skynner, 
Eſq; one of his Majeſty's counſel learned in the law, 
on behalf of the ſaid defendants ; and reading the 
following evidence-on their behalf, to wit, the de- 
poſitions of Joſepb Greathead, Robert Buſe, Henry 
Tatam, John Taulks, and Shadworth Smith; 


The further hearing of this cauſe was adjourned 
to Monday the 25th day of April inſtant, when upon 
reading further evidence for the ſaid defendants, by 
conſent, copies of three terriers from the regiſtry of 
the Biſhop of Lincoln, the firſt in 1690, the ſecond 
in 1706, and the third 28th June, 1709; and upon 
hearing Mr. Madox and the ſaid Mr. Holif?, of coun- 


ſel on behalf of the ſaid defendants the occupiers ; 


and the ſaid Mr. Kenyon on behalf of the defendants 
the governors and leſſees of the free grammar ſchools 
of Robert Johnſon, clerk, and the two hoſpitals of 
Chriſt in Okeham and Uppingham, and upon hearing 


** 


court, and the particular paſſages F it upon which the 
plainiiff"s right to the tithes claimed in his bill was reſi- 
ed, have already been Aated, perhaps ſatisfa#torily, | ſee 
ante, p. 659.] if not, whatever more was ſaid by his 
noi able counſel, | ſee Batem. App. 111, 114.] or 
which the author humbly preſumes could have by any other 
bavug been ſaid concerning it, ſo far as it related to the 
preſent objedts of litigation, is fo fully and clearly expreſſed 
in the extract of. the letter ſubjoined to it, [which ſee 
poſt. p. 701.] that he here begs leave to inſert it, inſtead 
of any obſervattons of his own, Batem, App. 92. X 
| tbe 


P „ Du. 
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the ſaid Griffith Price in reply; this cauſe was fur- 


* „ 


* The only objection the author has ever heard urged 
againſt this treatiſe on ag ifiment tithe, WAS, that the de- 
cree in this caſe did not go ſo far as the principles and pa- 
fitions laid down in it, particularly that, notwith/landing 
this decree, . no tithe ever was, or is yet due for the agiſi- 
ment either of ſheep, from the time of their lafl hearing, 
zill the time they were ſold or removed out of the pariſh, 
and before the next ſhearing ; or for barren or unprofit- 
able cattle, whilſt kept upon lands which had i in the 
* year been mown, 


ther adjourned over to this day for the opinion of 
the court: and this cauſe ſtanding in { the * of 
n accordingly, 

It is thereupon” this day ordered and deereed by 
the court, that the plaintiff's bill, as againſt the | 
defendants the impropriators of the vicarage and pa- [ 
riſh church of Vhaplode be, and the ſame is een 1 
Ane; out of this court without coſts. | j 
And it is 1 5 e _—_ Sd by F 
the court, that, an. account be taken of what 1s due to the | 
Wal, fd b tithe * ag ment * of all ſheep which were 1 
8 Fe TY | | ds } 
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It is to be zu ped the decree itſelf will ſatisfy, n fer 
the future, ſilence all 8085 rag 
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The defendants the occupiers, 24 1 8 have 
each pleaded, that the had in each year occupied divers 
| quantities of arable neadow, and paſture land in the 
pariſh. That ar 1 Zniſies ploughed land, it is pre- 
ſumed there cannbi be the leaſt doubt; and that by mea- 
dow is meant mown land, it is likewiſe preſumed there 
Fan be as little, 

May 
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Legt, fed and depaſtured on the lands occupied by the ſaid 


defendants Samuel Aiftrup, Robert Collins, Robert 
Goulding, John Speechley, John Watſon, and 


— 


— 
E 


May it not therefore le freely and fully ſubmitted to the 
judgment, even to the determination of every perſon capable 
of underſtanding plain Emgliſh, whether or no the words 
of the decree do not equally extend to the agiſiment of ſuch 
ſheep as have been. kept even upon the ſtubbles of lands 
which have in the ſame year before paid tithe of corn in 


Lind; and likewiſe to ſuch as have been kept upon the 
eddiſh or after graſs F lands which have in the ſame year 


been mown and paid tithe of hay in kind; as to ſuch as 
have been kept only upon paſture lands, which have nei- 


ther been ploughed nor motun in the ſame year, and conſe- | 


quently paid no other tithe at all? 


The words are, all ſheep fed on the lands, &c. with- 
out any W 7. at all. 


In the above ſenſe the decree was e Both By the 
plaintifFand the defendants, and both their ſolicitors ; it was 
underſtood in the ſame ſenſe by the deputy remembrancer of 
the court of Exchequer, who iſſued no leſs than three 
commiſſions out of that court, under its authority, in or- 
der to take an account of the value of the keeping of all 
ſheep from the time of their being laſt ſhorn, till the time they 
were ſold or removed out of the pariſh on whatever lands 


_ hept during that time. And in conſequence of ſuch value 


being ſettled in purſuance of ſuch commiſſions, the de efend- 
ants, and all the reſt of the pariſhioners, did account for 
all the ſheep ſo kept, and afterwards ſold or removed out 
of the pariſb, whether upon arable, meadow, or paſture 
land, without any exceptions Bate, App. 9 * 


James 


Ot 8 „ 
Y C N " 


Eafter Term, 14 Geo. III. 


Janes Watſon, during the time in the bill mantion- 
ed; and by them fatted and ſold off, or otherwiſe dif- 
pe of ® 8 0s the time of their laſt ſhearing, until they 


were 


0 This decree obviouſly extends to all ſheep fold or re- 


moved out of the pariſh at any time of the year after 


their laſi ſhearing, and before the next, i. e. betwixt 
each Hearing time. 


Both the defendants the oecupiers, and 1 defendants 
the impropriators, in their anſwers, have ſet forth, that 
there had always been paid to the impropriators, or their 
lefſees, an agiſiment tithe of three pence each, for all 
ſheep ſold or removed out of the pariſh in each year 
betwixt Candlemas and the next ſhearing time. After 
this decree, therefore, it became a matter of. diſpute be- 
twixt the plaintiff and the impropriators, whether or no 
it fo far interfered with any of their former rights, as to 
order an account to the plaintiff for ſuch ſheep as had been 
fold or removed out of the pariſh in each. year, betwixt 
Candlemas and the next ſhearing time, for which their 
lefſees had ever before received an agiſimeut tithe of three- 
pence each ſheep, as ſlated above. The plaintiff inſiſted, 
that it did; the impropriators, on the contrary, in- 
ſeed, that it did not; and argued, that as the bill as 


againſi the impropriators was diſmiſſed, though it was 


not ſo diſmiſſed as againſt their leſſees, the decree left all 
their rights as it found them; nor was the plainiiff able to 
convince either themſelves or their ſolicitor, that all the 


ſheep ſold or removed out of the pariſh after the laſt ſhear- 


ing, and before the next, perhaps the 1// of July, 
meant any thing more than, the ſheep, ſold out of the pariſh 
after the laſt ſhearing, and before the next Candlemas- 
day, viz, February, i. e. e. from the 14 July, 1774, 

| _ rill 
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lest, fed and depaſtured on the dank occupied by the ſaid 


defendants Samuel Aiftrup, Robert Collins, Robert 
Goulding, John Speechley, John Watſon, and 


— = — — 


— 
—— ——— 


May it not therefore be freely and fully ſubmitted to the 
judgment, even to the determination of every perſon capable 
of underſtanding plain Engliſh, whether or no the words 
of the decree do nat equally extend to the agiſiment of ſuch 
ſheep as have been kept even upon the ſtubbles of lands 
which have in the ſame year before paid tithe of corn in 


Lind; and likewiſe to ſuch as have been kept upon the 


eddiſh or after graſs of lands which have in the ſame year 
been mown and patd tithe of hay in kind; as to ſuch as 

have been kept only upon paſture lands, which have nei- 
ther been ploughed nor mown in the ſame year, and conſe- 
guently paid no other tithe at all ? 


| The words are, all ſheep fed on the lands, &c. with- 
out any at at all. 


In the above fri the decree was underſtood both by the 


plainti fund the de efendants, and both their ſolicitors ; it was 


underſtood in the ſame ſenſe by the deputy remembrancer of 
the court of Exchequer, who iſſued no leſs than three 
commiſſions out of that court, under its authority, in or- 
der to take an account of the value of the keeping of all 
ſheep from the time. of their being laſt ſhorn, till the time they 
were ſold or removed out of the pariſh on whatever lands 


| kept during that time. And in conſequence of ſuch value 


being ſettled in purſuance of ſuch commiſſions, the defend- 
ants, and all the reſt of the pariſhioners, did account for 
all the ſheep ſo kept, and afterwards ſold or removed out 
of the pariſh, whether upon arable, meadow, or paſture 
land, without any exceptions Batem. App. 93. 


James 


— r „6. 
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James Watſon, during the THe In the bil mention 


ed; and by them fatted and ſold off, or otherwiſe di Je 
mw_ . wy fo the time of their laſt Hearing, until they 


were 


oo. 


— — 


* This decree obviouſly extends to all ſheep fold or re- 


moved out of the pariſh at any time of the year after 


their laſt ſhearing, and before the next, i. e. betwixt 
each} ſhearing time. 


Both the defendunts the oecupiers, and the defendants 
the impropriators, in their anſwers, have ſet forth, that 
there had always been paid to the impropriators, or their 
lefſees, an agiſiment tithe of three pence each, for all 
ſheep ſold or removed out of the pariſh in each year 
betwixt Candlemas and the next ſhearing time. After 
this decree, therefore, it became a matter of. diſpute be- 
twixt the plaintiff and the impropriators, whether or no 
it ſo far interfered with any of their former rights, as to 
order an account to the plaintiff for ſuch ſheep as bad been 
fold or removed out of the pariſh in each. year, betwixt 
Candlemas and the next ſhearing time, for which their 
leſſees had ever before received an agiſiment tithe of three- 
pence each ſheep, as flated above. The plaintiff inſiled, 
that it did; the impropriators, on the contrary, in- 
ſifled, that it did not; and argued, that as the bill as 


againſt the impropriators was diſmiſſed, though it was 


not ſo diſmiſſed as againſt their l:ſſtes, the decree left all 
their rights as it found them; nor was the plainti f able to 
convince either themſelves or their ſolicitor, that all the 


 ſheeh ſold or removed out of the pariſh after the laft ſhear- 


ing, and before the next, perhaps the 1// of July, 
meant any thing more than, the ſheep, ſold out of the pariſh 
after the laft ſhearing, and before the next Candlemas- 
doy, viz, February, i. e. i the I/ July, 1774s 
till 
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were ſold off fat, and taken out of the ſaid n for ſale 
and Wr the next ſhearing thereof. 


And 


— 


— 


jill the 1/ July, 1775, was the fame as from the 17 July 


1774, till the 1/2 eee 1775. 


At a meeting of ſriiret of the afting governors, the im- 
propriators, and their ſolicitor, and the plaintiff, at 
which, after this grand point in diſpute had been long 
argued, neither of the parties would give up their opinion, 
each thinking they had the words of the decree in their Fa- 
vour. It was therefore at laſt agreed to refer the matter 
to the opinion and deciſion of counſel ; and the plaintiff 
even propoſed to leave it to the opinion and deciſion of the 
impropriators own counſel concerned in the cauſe ; and 
this agreement was entered in the minutes of the impro- 


| priators books at their audit. Their counſel, after hav- | 


ing the caſe three times ated to him by the different par- 
ties, gave the matter in diſpute fully and clearly i in favour 
of the plaintiff. The impropriators hawever, upon the 
matter being thus given againſt them, revolted from their 
agreement, though entered in their books; and, by their 
ſolicitor, wrote to the plaintiff, that they would not abide 
by the opinion of their counſel, but would have the matter 
reheard, and propoſed, that the plaintiff ſhould be at 
half the expence. This propeſel thei plaintifF did not 
think proper to comply with ; but remonſtrated _ againſt 
their infraction of their agreement, and revolting from the 
minutes entered in their books, in ſuch a manner, that one 
of the acting governers, the impropriators ſoon aſter in- 


formed him by letter, that if any refleftions were caſt 
either upon them, or their proceedings, as ſeveral of them 


were t of the realm, they would ſo far exert their 
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Eaſter Term, 14 Geo. HI. 


And that an account be likewiſe taken of the * tithe o 


the agi/tment of all barren and unprofitable cattle kept, fed, 


and 


636! by 


privileges, that the plaintiff ſhould be | Has before the 


bar of the Houſe of Lords. 


Notwithflanding this menace, as there was the utmoſt 
reaſon to believe, none of the noble peers alluded to were at 
all privy to it, nor even to the proceedings which occaſſon- 


ed it, the plaintiff himſelf brought the matter to a rehear- 


ing before the maſter in Chancery, or deputy remem- 
brancer in the court of Exchequer, by whom it was de- 
termined in his favour, 


Obvious as this matter may appear, it was, from va- 


rious circumſlances, and after occaſianing much expence, 


upwards of two years in being determined : and this de- 
tail of it is here given, in order to prevent any of his 
brethren being ſurpriſed at not being able to convince their 


pariſhioners reſpecting their right, either io the ſame or 


any other new ſpecies of tithes before their having ob- 


tained a decree, when the author himſelf met with Jo much 


di ifficulty i in doing it after. Batem. App. 95. 


* NMpat has already been faid 1 to thoſe barren 


beafls for which any thing, and likewiſe thoſe for which 


nothing had ever before been paid to the vicar, may perhaps 


ſufficiently explain this part of the decree: leſt however it 
ſhould not, it may not appear impertinent here to late the 


matter a little nn. thus. 


The year A avith, c to 1 and unprofitable. cattle 


ended at Eaſter. So many beaſts therefore as any pariſh- 


toner or land ogcupier ſold out of the rake betwixt one 
Eaſter 
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Eaſter Term, 14 Geo. III. 


and depaſtured, on the lands occupied by the ſaid de of hs 


dants m the ſaid pariſh. 


Except only ſuch as were above one year old, and which 


bad been agiſled within the ſaid pariſh above one month, 


which are to be accounted for at the rate of four-pence per 
head, in lieu and ſatisfaction of ſuch agiftment tithe, ac- 
cording to the modus or cuſtomary payment in the ſaid de- 


fendants the occupiers anſwer mentioned. 


And it is hereby WY AE to Francis Ingram, Eſq; . 
the deputy to his Majeſty's remembrancer of this 


court to take the ſaid account. 


In taking whereof he is to TEE to each party all 


- Fe juſt allowances ; and for the better taking of the ſaid 


account, 


— 


Eaſter and another, ſo many four- pences were due to the 


vicar. And this modus or cuſtomary payment extends to 


beafts only; whilft for ſuch barren beaſts, and likewiſe 
horſes, as had been kept all the year round in the pariſh, 
i. e. from one Eafter to another, nothing had ever been 
paid. The difference therefore which this decree made 
with reſpeci to them, was this, that for every beaſt ſold 
betwixt one Eaſter and another, four-pence was fill f. 
be paid to the vicar as uſual : and that all thoſe kept the 
whole year round, whether barren and unprofitable beaſis 


or horſes, ſhould pay the tithe of their agiſiment according 


to the value of the keeping of each per week, &c. 


And thus after ſeveral commiſſions upon the matter, tht 


account here ordered was at laſt ſettled by the two com- | 


miſſioners, the one appointed on the part of the plaintif, 
the other on that of the defendants, and other land occu- 


piers in the pariſh, of which the follawing is flated as an 
example: | 


Barren 


TW 


05 Term, 14 Geo. Ut. 
account, all parties are to produce, before the ſaid 


_— in their ee or FR relating enn 3 and 
are 


3 
RY g 
A 
„ 


— 


9 
1 k : — — 
—_—_- 


pariſh of W 
ditto 1776, by 


„ betwixt Eaſter 177 5, and 


e | beafts at an pence each „C 


Barren and unprofitable cattle kept in the 
parif Joon Eaſter 377 55 till ditto 1776. F 


Twelve beaſts from one to two yn ola, at one 1 5 7 
Hillings each, - « o 12 0 


Ten ditto, from two to three at 
2 7 9 oe one Piling q: 0 15 Ps 


|: welve ditto, from tres to four, at two fil- ! 
1 4 


lings, — > - 


Twelve ditto, from four to Foe, at two il - 
lings and ſir pence, Ee Ne þ 0 


Colts and files 


Feur from one to two years old, at two ſhil- 
lings and ſix-peace, | — t to 10 


FR 


Six from two to three ditto, at five Gillies, : 10 0 
£-6 5 8 


— 


deputy remembrancer, all books, papers and writ- 


Barren and _—_—_ cattle, fold or removed _ of the 


y fs 


Agift Tithe, 
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Eaſter Term, 14 Geo. III. 
are to be examined upon interrogatories touching the 
ame, as the ſaid deputy remembrancer ſhall direct: 


and the ſaid deputy remembrancer is to be armed 


with a commiſſion, and one or more commiſfion or 
commiſſions may iſſue into the country, for the exa- 
mination of the ſaid parties, or witneſſes touching 
the ſaid account, if neceſſary. 4 


And if any ſpecial matter ſhall ariſe in taking the 
ſaid account, the ſaid deputy remembrancer is at li- 
berty to ſtate it to the court : and the ſaid deputy 
remembrancer is to make his report therein with all 
convenient ſpeed, | 


ET 


— 


As what has before been ſaid relative to ſheep, is 
equally applicable to barren and unprofitable cattle, it i 


wnneceſſary to add more here reſpecting them, than that as 


there is no exception whatever in the decree as to what 
lands ſuch barren and unprofitable cattle had been kept 
upon, whether upon meadow or paſiure land, that is 
upon lands which had in the ſame year been mown and 


paid tithe of hay in kind, as upon thoſe which had nat, 


the barren and unprofitable cattle upon the former were 
ordered by the ſeveral commiſſions iſſued in conſequence and 
execution of the decree, to account for the tithe of their 
agiſtment equally with thoſe kept only upon the latter, and 
under the ſanction of ſuch decree and commiſſions, they did 
all account accordingly, though it was well known and ac- 
knowledged, that many of ſuch barren beaſts were kept all 
the time from their being brought into the pariſh, till 
they were ſold out of it, upon nothing but the eddiſh or 
aftergraſs of lands which had before been mown and paid 
tithes of hay in kind, the ſame year. Batem. App. 99- 


And 


Eaſter EY 14 * III. 


And the cauſe is to be continued i in the paper of 
4 to be further heard upon the ae in of 
the 8 95 | 


<0 414 it is further erderad and decreed, that no * 


be paid by either party to this time, but that the ſubſe- 
quent coſts, and all further directions, herein be, 


and are hereby reſerved, till ore; the coming in of 
the ſaid report, | | 
* 6 B y 


— 


* [t may perhaps ſeem ſomewhat ſingular, that the | 


plaintiff ſhould have an unanimous decree given in his fa- 
vour, for every thing prayed for in his bill, and yet not 
be allnwed caſis; but ſo it is, and he knows no other, nor 
can aſſign any better reaſon for it, than, that all the 
claims ſet forth in his bill were entirely new, none of 
them having ever been either paid or demanded i in the * 
riſb before. 

4 copy of the plaintiff's bill of cofts the 8 will. 
find at the end of the remarks on the endowment, poſt, 
p. 708] and it is preſumed it would be unneceſſary to . 
fer any apology here for publiſhing it, as it will enable 


all who may hereafter be diſpoſed to litigate their rigbt 
to this tithe, to weigh, in a juſter ſcale, the expence of . 


fuch a litigation, againſt the acquiſition in conſequence 


of it, 


The following bill is confined ſolely to thoſe in the court 
of Exchequer, by which the plaintiff was ordered to pay 
his own cofts till the time of the decree. But ſeveral com- 
miſſions were gone through at the inſtance of the defendants 
a long time after the decree, as has before been explained 
in the treatiſe, and much expence was incurred by them 
in the execution of ſuch commiſſions, both in the court of 
Exchequer and conſiſlory court at Lincoln; it was 
'T-.J 2 vu 
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Tithe of agiſt- 
ment of ſheep 
and barren and 
unprofitable 


ceattle is due, 
though they are 
kept upon land 


which has be- 
fore paid tithe 
of hay or corn 
in kind in the 


fame year, or 


npon ſummer 


eaten ground, . 


which has paid 


: 2 Zaſter Term, 11 Geo. III. 


By the decree in this cauſe it appears, not to be 
material, upon what lands ſheep and barren and un- 
profitable cattle are kept, whether upon land which 


has before paid tithe of hay or corn in kind in the 
ſame year, or upon ſummer eaten ground, which has 


paid tithes in kind for lambs, fleeces, and other 


things; all the defendants in this cauſe are ordered 


to account to the FR for the tithe of their 
agiſtment. 


tithe in kind for lambs, fleeces, and other — 3 Burns Eceleſ. Law, 435. 


Some land may 


pay three or 
four different 
tithes in the 


ſame year, which 


is contrary to 
the doctrine in 
the old books. 


3 rs Eccleſ. 


436. 


Suppoſe an oceupier of lands mows any of his 
lands in Fuly, and pays the tithe of hay in kind; at 


the proper time he turns feeding beaſts upon the 
eddith, or after graſs, which muſt pay the tithe of 
their agiſtment, during the time they are kept upon 


it, according to the value or uſual price of the de- 
-paſturage of ſuch beaſts per week, upon ſuch eddith 


or after graſs, in that pariſh or neighbourhood ; after 


the eddith is conſumed and eaten up by theſe beaſts, 
other barren and unprofitable cattle are put and kept 


upon the fame land during the winter, others again for 
the ſpring eatage, which muſt pay the tithe of their 


agiſtment, during the time they have been ſo key: 
upon that ground, according to the value of the 
keeping of every ſuch beaſt or horſe per week, upon 


= * a : 
—_ = ——— 


— 


- however at 'laſi agreed betwixt all parties, that all 
matters yet remaining in diſpute betwixt them ſhould be 
ſettled and determined amicably between themſelves. In 
- conſequence of which, by an agreement entered into fir 
that purpoſe, the plaintiſf was to pay all his own coſts it 


the court of Exchequer, but to have all thoſe in the con- 
. ſtory court at Lincoln allowed him by the defendants. 
Batem. App. 102. See Batem. Agiſt. 10x. 


£ ſuck ' 


which 1 is contrary to the doctrine generally delivered 


+ tithes twice in the ſame year. 
ciple, that the owner of the tithe is intitled to the to tenth part of 


often a new tithe becomes due. | | a new increaſe, 


dam ſummi pontificis, ſuper hve confirmationem de 


\ 
a a F — 


aſter Term, 14 Geo. III. 693 


ſuch a at that time, and in that into; : ſo that i in 
this caſe it is determined, that the ſame land may 
pay three or four different tithes in the ſame year 


in the old books, that the ſame lands ſhall not pay 


_ As owner of 
The dehres is founded upon this general prin 3 


land, or the va- 
tenth part of the land, or the value thereof; and eee e 


ſequently, as 
conſequently as often as there is a new increaſe, ſo ph er ang ran 
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9 becomes due. 3 Burns . Law, 435. ; 4 
; RIM 
1 


* Copy of the original Endowment. 


«  Archediaconar, Lincoln? Ordinatio Vicariæ 
de Quappelad. 


— 
. d Ed He Et I 
— — POE - _ 2 


4 18 
5 | 1 
« Univers1s Chriſti fidelibus preſentem pa- Batem, App. - AY 


ginam inſpecturis, Ricardus miſeratione divina Lin- s. 4 
coln epiſcopus, Salutem in Domino ſempiternam, ad ie: 13 
univerſitatis veſtræ notitiam per preſentem ſcrip= | 
turam volumus pervenire: Quod eum dileQi in i" 

Chriſto filii reliFioſt viri abbas et conventus Croyland,  * thy | 
gratum conſenſum et aſſenſum clarz et recolendæa 115 

memoriæ beati Hugonis quondam predeceſſoris noſtri, 8 
ac etiam ſanctiſſimi Honorii eccle.'2 Romane quon- | 


P 


5 


eccleſia de Quappelad, cujus fuerant et ſunt patroni, 
in proprios uſus habenda, dudum optinuiſſent, ſicut 
in eorum inſtrumentis plenius continetur, noſque 


W n ä 


— > T's : _ 


* This copy was ales by F. B. the deputy regiſter, from the ancient 
roll of inſtitutions and charters of Richard Graveſend, formerly lerd 
biſhop of Lincoln, who began to prefide over that ſee, | in the Jar of our 
Lord 1525 Nau App. 110. 
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Eaſter Term; 11 Geo. III. 


precibus devotiſſimis et ſæpius iteratis, ut hujus 
conceſſioni et gratiæ, per dictum predeceſſorem noſ- 
trum gravitate religionis ſuadente, favorabiliter eis 
factæ noſtrum conſenſum et aſſenſum favorabilem in 


premiſſes benignius impartiri curaremus, pulſaverint, 


ſollicitaverint, ac ſollicitudine quam potuerunt in- 
terpellaverint; nos demum devotionem dictorum re- 
ligioſorum ſpecialem & ſinceram in Domino dilec- 
tionem, quas erga venerabilem eccleſiam noſtram 
Lincoln' ipſiuſque pontifices ſemper habuiſſe dicuntur, 
attendentes, eorum dignis poſtulationibus et pre- 
cibus animum noſtrum duximus facilius inclinare et 
celerius poſtulata concedere,” 


Cum igitur in monaſterio Croyland religionis gra- 
vitas, ordinis obſervantia, perſeverantia ſanctitatis, 
ac precipue hoſpitalitatis gratia, quz in eo augere 
noſcuntur, ipſum monaſterium reddant et reddere 
debeant omnibus gracioſum ; nos, ad memoriam re- 
vocantes quod gratis gratiam poſtulantibus non ſit 
aditus gratiz precludendus, de dilectorum in Chriſto 
filiorum Willu. de Leſſington decani et capituli noſtri 
Lincoln aſſenſu, et grato conſenſu concurrente di- 
vine pietatis intuitu, et ſpecialiter ad divini cultus 


officium inibi ampliandum, dedimus, conceflimus, 


et preſenti carta noſtrà confirmavimus monaſterio 
Croyland, et monachis ibidem Deo Jugiter famulan- 
tibus, eceleſiam de Quappelad in qui jus optinent 


patronatùs, in proprios uſus ſuos in perpetuum poſ- 


ſidendam, cujus quidem eccleſiz proventus et reddi- 
tus in hujuſmodi uſus convertant, et abfque cu- 
juſlibet impedimento licite convertere valeant in 


futurum, vicario tamen in eãdem eccleſia perpetuo. 


ſervituro, in qua vigere ordinamus et conſtituimus, 
vicariam de ipfius eccleſiz proventibus pro ſua 
rations ſuorumque miniſtrorum, et pro oneribus 


ſupe 


_ 


| Hofer Term, 14 Gia III. 


ſupportandis porcione congrul. reſervata, porciones 
autem dictorum abbatis et conventus ac vicarii 
prelibati, per eoſdem nobis et ſucceſſoribus noſtris, 
cum ipſam vicariam vacare contigerit, preſentandi, 
ita duximus, auctoritate dene diſtinguendas, 
vidilicet, 3 


ec Abbas et conventus ſupradicti habeant totam - 
decimam garbarum ipſius eccleſiz de Quappelad, cum 
toti dominicà terra, juribus et appendiciis ſuis, ad 
ipſam eccleſiam qualitercunque ſpectantibus, to- 
tamque decimam lini et canopi purè et abſolutè, in- 
ſuper habeant et quiete percipiant totam decimam 
lanæ et agnorum de tots parochia provenientem; in 
velleribus lanz ſcilicet et agnorum corporibus con- 
ſiſtentem. “ | 


e Vicarius autem nobis et ſucceſſoribus noſtris, per 
predictos abbatem et conventum, ad dictam vicariam 
ſucceſſive pro tempore preſentandus per hanc ordi- 
nationem noſtram ratione vicariz percipiet et ha- 
bebit in perpetuum totum * alteragium dictæ eccle- 
ſiæ de Quappelad, et totum emolumentum ab eodem 
alteragio, qualitercunque preveniens, quocunque 
nomine cenſeatur, & in quibuſcunque conſiſtat 
vel conſiſtere poterit, abſolutè et inconcuſſe, de- 


— 


* 


* The word alteragium, as defined by the eccleſiaſtical law writers, 
ſignifies all tithes, offerings, oblations, &c. Cc Sc. becoming due to a 
miniſter by virtue of his office; or for officiating at the altar; and con- 
ſequently has ſuch a latitude of meaning as to comprehend every tithe- - 
able matter not expreſsly mentioned in the endowment among the tithes 
appropriated, The word alteragium alone, under the eircumftances above 
wentioned will convey the tithe of agiſi ment to the vicar ; it was thus 
allowed in the author's own caſe, who reſted his right to this tithe, 
ſolely upon the above general words of the ſaid n of his vicar» 
age. See An Agift, 80. 

: Xp; 955 cimis, 
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cimis, + garbarum, lini, + canopi, lanæ et agno- 
rum, et etiam tota dominicà terra, cum juribus ſuis 
et appendiciis, ut predictum eſt, duntaxat exceptis, 
Habebit etiam idem vicarius et percipiet totam deci- 
mam feni totius parochiæ integr?, et fine omni di- 
minutione, et abſque n abbatis et con- 
ven tus e apr 


$4 Habebit infoper tene lanæ et agnorum 
ubicunque in parochia a numero quinario et fic in- 
ferius deſcendendo computando, ubi ſcilicet ſecun- 
dum conſuetudinem loci, ad decimam velleris et agni 
non poterit aliquatenus pervenire, omnimoda de- 
cima tam lanæ quam agnorum, ultra quinarium 
numerum aſcendendo, proveniente, juxta conſuetudi- 
nem ſupradictam, penes prefatos abbatem et conven- 
tum, ut pretactum eſt, totaliter remanente, ſuper quo 
dolum et fraudem ab aliquo fieri; ſub pena majoris 
ſententiæ, firmiter inhibemus,”  - 


„ Czterum: ordinamus, quod abbas & conventus 
prenominati inveniant vicariis, pro loco et tempore 
ſucceſſive inſtituendis, manſum compitentem in loco 
congruo, per eoſdem abbatem et conventum, in 
principio primi vicarii, poſt ceſſionem vel deceſſum 
Simonis nunc ipſius eccleſiæ Quappelad vicarii, in 
proxims inſtituendi conſtruttum et compitenter edi- 
ficatum; deinceps fi caſus fortuitus, neceſſitas, vel 
. vetuſtas hoc exigat, per vicarium qui pro tempore 
fuerit reficiendum, vel de novo faciendum, eum 


. 
Dee A ws 4 * "Ic * 


3 The word WP as Stabes 1 the eceleſiaſtical writers, ſignifies 
fa ſciculss, manipulus ſpicarum; ; and comprebends all kinds of grain; even 


| beans and peas, from their belng tled up in ſheaves er bundles. Batem. 
Atiſt. 81. n. . 


t Canopi, ſo the word is ſpelt i in the original endowment, and in ſeveral 
others; though cannabis, or cannabi, are more frequently uſed, all ſignifying 
hemp, Hatem. * 81. n. 


oportuerit 


- 


Eafter Term, 14 Geo. III. 
oportuerit in loco prius aſſignato. Ordinamus in- 
ſuper, quod primus vicarius, poſt ceſſionem vel de- 
ceſſum dicti Simonis, ſuo perpetuo per epiſcopum in- 
ſtituendus, et omnes ſucceſſores ſui qui pro tempore 
fuerint, onera ordinaria epiſcopalia et archidiaco- 
nalia debita et conſueta ſuſtineant et agnoſcant, 
quodque libros, veſtimenta, et cetera ornamenta ec- 
cleſiaſtica neceſſaria, et cancellum eccleſiz, cum re- 
parationem indiguerit, ſumptibus ſuis reparent et 
inveniant; ac etiam omnes miniſtros ad deſervien- 
dum vicariæ prelibatæ neceſſarios exhibeant tt ſuſ- 
tineant: hanc autem ordinationem noſtram in om- 
nibus et ſingulis articulis ſupradictis volumus et or- 


dinamus vires habere perpetuas, ſalvis in omnibus 


epiſcopalibus conſuetudinibus et Lincoln eccleſiæ 
dignitate. Ut autem ordinationi noſtræ preſenti plena 
fides adhibeatur, et dictis abbati et conventu vicariiſ- 
que futuris perpetua ſecuritas præpare tur, preſentem 
paginam noſtro ſigillo fecimus communiri. Ac- 
tum menſe Fanuarii anno gratiz mileſſimo ducentiſ- 


ſimo ſexageſſimo octavo, et e noſtri anne 
undecimo,” 


A Tranſlation of the Original. 


The Archdeacon of Lincoln's Ordination of the 


Vicarage of Whaplode. 


* To all the faithful in Chriſt, who ſhall peruſe | 


| theſe pages, Rrchard by divine compaſſion biſhop of 

Lincoln, ſends greeting: We wiſh your whole body to 

underſtand by this preſent writing, that whereas the 
ſons, the religious men, the abbot and convent of 
| Croyland, beloved in Chriſt, have long ſince, for this 


purpoſe, obtained the kind conſent and aſſent of the 


bleſſed Hugo, our former predeceſſor, and alſo of the 
moſt holy Honorius, formerly high prieſt of the church 
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of Rome, both of celebrated and worſhipful memory, 


in confirmation ,of the church of Mhaplode, whoſe 
patrons they were and are, to hold to their own uſe, 


as is in the inſtruments thereof more fully expreſſed 
and they have ſued to and ſolicitated us, and urged 
their ſolicitation as much as poſſible, with the meſt 


devout and repeated intreaties, that we would vouch. 
ſafe graciouſly to give our kind conſent and aſſent 


to the grant and favour, by our aforeſaid predeceſſor 


favourably received, far the ſake of religion; we at 


length giving ear to the ſpecial and ſincere devotion 


of the ſaid religious men, in the love of the Lord, 


which they are ſaid always to have borne towards our 
venerable church of Lincoln, and the prieſts thereof ; 


we have thought proper to. incline the more y 
to their becoming 8 and the eaſier to grant 


what nas require,” 


% The 2 of religion, the obſervance gfor- 
der, the perſeverance of ſanctity, and eſpecially the 


cauſe of hoſpitality, being known to increaſe in the 
monaſtery of Croyland, which make, and ought ta, 


make, the ſaid monaſtery in great eſteem with every 


one; we, recolleQing, that the inlet to favor ought 
not to be ſhut to ſuch as requeſt properly, and eſpe- 


cially too, when accompanied with the aſſent and 
gracious conſent of our beloved ſons in Chriſt, Wil- 
liam de Leſſington, our deacon and chapter of Lincoln, 
from motives of divine piety, and particularly in or- 
der to amplify there the office of divine worſhip, 


have given and granted, and confirmed by this our 
charter to the monaſtry and monks there continually - 


attending on God, the church of Mhaplode, where- 
in they have the right of patronage, to hold to their 
own proper uſe for ever; the revenues and rents of 


which church, that they oy appropriate to the ſame 


| uſe, 


ea 
tl 


Eaſter Term, 14 Geo: III. 699 
uſe, and awfully continue ſo to do, in future, 
without any hindrance, and to the perpetual fer- 
vice of a vicar in the ſame church, (wherein we 
have ordained and appointed a vicarage) from the in- 
come of the ſaid church, for the maintenance there- 
of, and it's minifters, (a proportionable part being 
reſerved for bearing all charges,) theportions of the 
ſaid abbot and convent, to the vicar aforeſaid, by 
them, for us, and our ſucceſſors, when the ſame 
vicarage ſhall happen to become vacant, to be pre- 
ſented, we have thought proper thus to diſtinguiſh | = 
by virtue of pontifical authority; that | | 1 
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c The abbot and convent aforeſaid ſhall have all 
the tithe of grain, of the ſaid church of Wl haplade, i 
with all the demeſne land, it's rights and appur- 
tenances, in any manner belonging to the ſame 
church, and all the tithe of flax and hemp fairly and 
abſolutely, and they ſhall beſides have and quietly, 
enjoy the whole tithe of wool and lambs, ariſing from 
the whole pariſh, conſiſting in the fleeces of wool, 

and 1 in the bodies of bs.“ 


C 
— — — 1 , 


is+, 
H 
N 

15 
4 


6c «And the vita to be preſented, for us and our ſuc- 
ceſſors, by the ſaid abbot and convent, to the ſaid 
vicarage, in ſucceſſion for the time being, by virtue of 
this ourordination, ſhall,in right of the vicarage,'take 
and have all the alterage of the ſaid church of Jhap- 
lade, and all the emolument from the ſaid alter- 
age, however ariſing, by whateyer name it be called, 
and in whatever matters it ſhall or may conſiſt, ab- 
ſolutely and wholly, tithes of grain, flax, hemp, 
wool, and lambs; and alſo all the demeſne land, 
with it's rights and appurtenances, as aforeſaid only 
excepted ; the ſaid vicar ſhall alſo have and take all 
the tithe of hay of the whole pariſh intirely, with- 
| out 
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Zafer Ferm, 14 Geo. III. 
out any diminution, or without the OS of the 


| faid abbot and convent.” 


« He ſhall alſo Rk the redemption of wool and. of 
lambs, in every part of the pariſh, from number five 
and under, that is to ſay, where, by the cuſtom of 
the place, the tithe of the fleece cannot be got at by 


any other means, all kind of tithe ariſing as well 


from wool as lambs above five, according to the 


aforefaid cuſtom, wholly remaining among the ſaid 


abbot and convent; as obferved before, wherein we 


forbid ſtrictly all n of impoſition ms fraud, 
| _ the ſevereſt ge 


<< We beſides 6 abbot and convent be- 
fore named, provide for the vicars to be ſucceſſively 
appointed, according to place and time, a convenient 


' manſion houſe, in a proper ſituation, at the expence 
of the ſaid abbot and convent ; and the ſame on the 


appointment of the next vicar, after the reſignation or 


.deeeaſe of Simon, the preſent vicar of the faid church 


of Whaplide, to be built and properly fitted up; after- 
wards, if accident, neceſſity, or length of time ſhould 
require the viear for the time being to repair or re- 
build, he ought fs to do on the ſame ſpot before 
aligned, We beſides ordain, that the firft vicar, after 
the reſignation or deceaſe of the ſaid Simon, to be ap- 
pointed in perpetual ſucceſſion by the biſhop, and all 
his ſucceſſors, for the time being, maintain and ac- 
knowledge the ufaal due, and accumſtomed epiſcopal 
and archdeaconal dyties, and that they repair and 
provide books, veſtments, and other ornaments, and 


eccleſiaſtical neceſfaries ; and alfo provide and main- 


tain miniſters to officiate in the vicarage aforeſaid : 
and 155 willa ma do ordain that this our ordination bave 


— 
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perpetual force in all and ſingular the e 
mentioned, always reſerving epiſcopal euſtoms, and 
the dignity of the church of Lincoln. And that this 
ordination may be relied on, and deemed-a perpetual 


ſanction te the ſaid abbot and convent, and future 


vicars, we have caufed theſe preſents to be fortified 
by our ſeal. Done in the month of January, in in the 
year of grace 1268, and the Ixth of our e 
_ 


7⁰¹ 


The te 88 of the endomment af this Batem, Ain. 
vicarage, was produed in court upon the hearing, and 91, 82, Scs 


authenticated; it was then upwards of five hun- 
dred and fix years old, and ſeemed never to have 
ſeen the light for at leaſt the greateſt part of that 
time; the plaintiff's right under it, to all the tithes 
ſet forth in his bill, though never before paid or de- 
manded, was allowed, and a decree given, ordering 
ts defendants to account for them accordingly, 


e FINELY: the manner ti 
and ſmall tithes are, in endowments, appropriated 
and appointed to the rectors and vicars, is directly 
the reverſe of that ſtated above; the particular tithe 
given to the vicar; or for the maintenance and ſup- 
port of the officiatory, are firſt expreſsly mentioned, 
and particularly ſpecified, to which are added the 
gene ral words, cum toto alteragio, &c. &c. or cum om- 
nil us aliis, or, ceteris minutis dicimis, &c. &. 


all then all other 8 given or appropriated 

to the religious, the abbot and convent, &c. Cc. 

from whom they have ſince come into the hands of 

the preſent impropriators, without particularly men- 
tioning or „ . 
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Zuſter Term, 14 Geo. III. 


In all ſuch endowments, either -the word altera. 
gium, or, minute decimæ, with their adjunctives, have, 
in all caſes, where this tithe hath been claimed, 
ever been admitted to convey it to the vicar. 


In ſome endowments, if ſuch total diſpoliations 


of churches of their tithes can be juſtly intitled to 


that name, the whole tithes are appropriated ; and 


only a certain penſion or ſtipend, ſpecifically men- 
| tioned, to be paid annually by the appropriatee in 


money, or ſuch a particular quantity of corn, &c.t&c, 


reſerved for the maintenance and ſupport of the offi- 


ciating miniſter : the inſtances of this kind are very 
few, in compariſon of either of the other two, But 
wherever this is the caſe, the vicar or officiating mi- 


niſter is excluded from every tithe, alterage and 


emolument beyond the penſion, ſtipend, or annual 


payment ſo ſpecified. 


Wherever therefore the tithes of any church are 
divided, and there is a vicarage endowed, in order to 
know how they were originally appropriated and ap- 
portioned, and to which, and to which only, there- 
fore, the rector and vicar, are now reſpectively in- 
titled, the only way is to conſult the endowment ; 
the original inſtrument, if yet exiſting, may be met 
with either in the regiſtry-office of the biſhop, or of 
the dean and chapter of the dioceſe, or augmenation- 
office, New- Palace-Yard, London; and a copy pro- 
cured of ſuch endowment; from the * of the 


| 1 olle, or his * 


The firſt of the 8 offices, is the 
moſt likely to meet with the endowments of all, or 


any particular vicarage, in any dioceſe; but ſuch 


as are not to be found in any of them, muſt either 
| have 


Eaſter Term, 14 Geo, III. 


have been entirely loſt or deſtroyed, or carried to 
Rome, with many other records of the like nature, 
at the time of the diſſolution of the monaſteries, or 
not long after at the eme. | 
It may, perhaps, be of ſome at and advantage 
here, to adviſe every vicar, who may chuſe to apply 
to any of the above offices for a copy of the en- 
dowment of his vicarage, to give particular direc- 
tions to have what is called, An extended copy, that is, 
one which all the words are wrote out at full length, 


For the originals are all in ſuch old, uncouth, 
obſolete latin, without either ſtops or capital letters, 
and in ſo very antique and uncommon a character, 
with all the words ſo abbreviated, that unleſs ac- 
cuſtomed to the reading of ſuch writings, he will 
be able to make out a column of Egyptian hierogly- 
phics as ſoon as one ſentence of his endowment 
in its original ſtate, And it may, perhaps, be 
of equal uſe to both reAors and vicars, and their 
reſpective pariſhioners, to know of what conſe- 
quence theſe original endowments are; and in what 
deciſive authority they are held in all litigations 
reſpecting the rights of either, in every court, and 
in every caſe where they can be produced, viz. 


That the firſt emen cannot be preſcribed 
againſt, They are of ſuch authority as no time 
can "deſtroy. Nullum tempus occurrit talibus ordina- 
Fionibus. 125 


| = many caſes they have been admitted as ſuffi- 
cient evidence, to give to the vicar tithes never be- 
fore claimed ; and to reſtore to him thoſe uſurped | 
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The author hopes he ſhall be excuſed for men- 


_ tioning here his own caſe, and his own caſe only ; 


as he would not preſume to advance any thing for 


which he has not a proper voucher: or document in 
his own hand. | 


The leſſees of the impropriators ha; time imme- 
morial, received three-pence each, as an agiſtment 
tithe, for all ſheep ſold or removed out of the pariſh 


in every year, betwixt Candlemas and ſhearing time. 


This receipt, as it could not be denied, the plain- 


tiff did not pretend to diſpute, but laid his claim 


generally for the tithe of the agiſtment of all ſheep, 
from the time of their laſt ſhearing, till they were re- 
moved out of the pariſh before next ſhearing ; thus in- 


_ cluding all ſheep, at whatever time ſold or removed 
out of the pariſh, betwixt one ſhearing time and the 


_ whether before or after Candlemas. 


T he counſel for the hating: the impropriators 


and their leſſees, long and ftrenuouſly urged the 


having received, time immemorial, the tithe of 
agiſtment of ſheep, remoyed out. of the pariſh, 
during the particular time of the year, betwixt Candle- 


mas and the next ſhearing, uncontroverted and undiſ- 
puted by the vicar. 


This receipt was proved in their behalf, by evi- 
dences and leaſes for at leaſt ninety years; a period, 
in modern days, ſufficient to eſtabliſh almoſt. any 
right or mode of payment reſpecting tithes. But 


the original endowment, which was at the ſame time 


in court before the barons, though of five hundred 


and ſix years date, was admitted to have the ſame au- 
therity . in all * as it had the very day 


after 


* 


8 TZaſer Term, 14 Geo. Ht. 


after it was executed ; and they, therefore, gave a 
decree, ordering an account to the | plaintiff for the 
tithe of the agiſtment of all ſheep, ſold or removed 


out of the pariſh, betwixt one ſhearing time and the 


next, as well of thoſe ſo removed betwixt Candlemas 
and ſhearing, as at any other time. of the year, 'in 
the words above-mentioned in the extract from the 
decree, by which the leſſees of the impropriators 
wete to account to the vicar for the arrears, from the 
time of his induction, and to relinquiſh to him, for 
the future, their right to that part of one ſpecies of 
tithes prayed for generally in his bill, which they 


had received time immemorial; and to which, for 


that reaſon, neither any of his predeceſſors nor him- 


ſelf hadever dematided, nor even thought theinſelyes | 


intitled, 


Extrad of a letter from the Jate R. * G—, 2 5 
to the Rev. Mr. 8. 


6 The endowment is full, clear and explicit. By 
it the abbot and convent of Croyland are to have all 


the tithes of corn of your church, flax, hemp, wool, 
and lamb, in velleribus lane ſcilicet et agnorum cor pori- 
bus conſſſtentem. This is the whole tithe that the im- 


| N have ae to them Dy _ inſtra- 


8 ment.” 


< The vicar is thereby :ntitled to al ay aye of 
the ſaid church, and all emolument howſoever 'ari- 
fing or coming from ſuch alterage, \quocungue nomine 
cenſeatur et in quibuſcunque con ſiſtat vel confiflere poterit, 
abſolute et inconcuſſè; then comes the exception, Deci- 
mis gurbarum, lini, canopi, lane et agnorum, et etiam 
tota dominica terra cum juribus ſuis et u ut pre- 
dictum fs gr av e AST, I anders 


9 


„ 9 . was hu plaintiff 's folicitor. 


>. Ill 
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111, Se. 


T% 1 
WE 
” rg + | 
wt | 4 [4 
LT ad |! 
x { 
N „ 
J 
16 ! 
17 1 
1 
N by 
—_{ ' 
; 1 0} 
Mi 
4 1 
5 4 
.: 3383 
— 
* 
-44:86 
+. 1 
1 : 
1 
1 
6H 
14 
M 
» 
144 
Ly 
MW. 13.1 
4 \ . 
1 
11 5 
e 
4 1 
1 (+ 
De 
1. 
17. 
. 
0 
1 
«ih h 5 
(ig! 4 
344.01 
; 
1 
1 
16 
: 
$; "1 
9 
oy 
NY 
f 
TH 
4 " 
" , 
1. 


| 
I 
{ 
i 
1 
/ 
1 
| 


. N — > 
—— r 
— > = So — 
— — — — — 
- —— — ae 
—— —— 
— — _ — ny — - 
— — 


— — 


3 : 
lj! 706 Eafter Term, 14 Geo, III. | 
. cc This is the whole of the endowment that 13 clu 
U 1 material to the preſent queſtion.” . | | In « 
4 | cul, 
13 1 85 Suppoſing a litigation to enſue concerning 22 ſt- | 
[| ment tithe, the queſtions would, in my Opinion, 5 
1 be two,” | dem 
. * 
| | | cc 1. . Whether ſnch tithe | is due of common right, aſha 
6 none having ever been paid ? and | | the 
10 
172. If r cui 5 7 
þ i | as tc 
j $6 The firſt i is, an indiſputable legal poſition, that poll 
WW. ſuch tithe is due communi. jure and 2 facie, of 11 
Wl; courſe to the incumbent.” of 
31118 
| ö % +68 Are there n words in the endowment where- 
5 6 by ſuch tithe is granted to the abbot and convent, and 
1 conſequently to the impropriators ? Certainly none, 
5 The words garbarum, lini, et cunopi, will not carry 
} {8 the tithe contended for... The words. None of agnorum 
Ii ll are particularly explained by the endowment in velle- 
„ ribus, &c. as above quoted, There is therefore no 
Wl! | expreſs grant of this tithe, nor can the impropria- 
"| tors by any poſſibility be intitled to more than the 
1; above five ” of tithes.” 
| | ; 0 int this 3 L incline ſtrongly to think 
| Il the incumbent alone is intitled. But the endowment 
| | goes further in favour of The vicar.” It makes uſe 
4: | of very general and comprehenſive expreſſions ; qua: 
4 litercungue proveniens, _qudcuhque nomine cenſeatur, et in 
0 | guibuſcungue conſytat vel conſiſtere poterit, abſolute et in- 
concuſſe, and the exception which follows, with the 
[118 eee added, muſt er be ſufficient to pre- 
1 1 A ; clude 
ll | 
811088 
Wil 


Eaſfer Teams: 14 Geo. III. 


| clude the impropriators. from any claim bos the tithe 
in queſtion; or any other tithe, except the five parti. 
cularly WO. Ws 


* 
— 


"# 


ce It is no objeftion that it never had wn paid or 
demanded.” That was preciſely the caſe in Dr, 
78 ſuit, and the counſel againſt us were 
aſhamed to rely upon ſo weak an argument, which all 
the barons ſcouted as ſoon as > mentioned.” 


* 


« It is eaſy to account for the terriers. being ſilent 


as to the agiſtment tithe in queſtion, The incumbent 
poſſibly never dreamt of it: and the pariſhioners, 
in caſe they had known it, were too wiſe in point of 
worldly prudence, to put him in mind of it; and 
thereby render themſelves liable to the payment of a 


tithe which from the particular mode of ſtocking 


their lands would- 71 a conſiderable burthen upon 
them.” 


© The firſt Tecital in the endowment mentions 


- 


inſtruments relative to your pariſh having been made | 


by Hugh Biſhop of Lincoln and pope Honorious in fa- 
your of the abbot and convent of Creyland. Can 
theſe be found among the archives of the biſhop of 
Lincoln or elſewere? me 


- 


of. * * 


— 


3. ah A — 
_ 4 ha. Jt od Ps at th. >. Afth.. Mt. mans * 


* — 


* See the cauſe of Willis againſt Hare, and orhen, under Michaelhnas 


Term, 12 III. ; 
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708 Eaſter Term, 14 Geo, III. 


In the Excheguer. 5 


Bateman, —— Plaintiff. 
 Aiftrup, and others, — Defendants Jub 
The Prai NT iFF'S*B ILL of C 0818s. 
1760 | $6038 216 86-4 
March 6, Paid . of a letter from eo 
you | 4 4 
7 Attending at the Aalener 
office, Veſiminſter, to 
ſearch for bill filed 44 . 
James II. Thomas Clerk 2 o 6 L Sept 


found it and wrote to you and 
thereof 
Paid clerk in court bis fee 
for ſearching for the a- 
bove bill and paid court 
: 1772 keeper . 

Mar. 485 Searching at the Exchequer) 
office two hours to ſee if 
the above cauſe had been | 
proceeded in, but could 7 © 6 8 

not find that it had, and 5 
—— . writing to you J 
20, al poſtage of letter with 
terriers and the particu- 
lars of your demands in- O 0 8 
. — 


againſt Edwards, . Ls 
J 


o 10 8 


75 . 


Carried over . x 5 © 


1 — 


_—_— . F 
— — 
o - * 


| & Jatem. App. 117. 
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Be Brought over x: 4-0 
Peruſing the terriers and) K 
wrote to you in full in 5 
ä Wy 5 
Fuly 24, Paid for letter 8 = | 
your endowment one ſhil-% O 2 © 
ling, ditto terrier | | 


Peruſing your endowment}. 
carefully and writing to 
you my opinion then! | 
from the country i þ * 016 $ 
ſhillings and eight-pence, 
ditto and cloſe copy caſe 
for council ten ſhillings 

8 Sept. 25 Attending in Smithfield, in} 

and 26, purſuance of your letter, | 
to find out one Carter a | 
1 ſaleſman, but he being in | 
the . attending W | 
his partner's in St. Fohn's - 0 6 8 
Square, and afterwards at | 
Mr. Boys, who ſaid the 
occupiers ' caſe was laid! 
before Mr. Huſſey, and 
writing to you thereof) 
Paid Mr. Comyn with PF 
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To his clerk two ſhillings 
and ſix-pence, attending | 
him fix ſhillings and 
eight-pence, fair copy of 2 e 8 
caſe and opinion three | 
ſhillings and ſix-pencde 
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| - + Brought . 
Examining Wright's Hiſtory j 
of the Antiquities of * 
landſbire, to ſee the ac -- | 
; | count of the charities of | | 0 6 8 
@' 2 ping bam and Otebam, 
. : and writing ſeveral letters | - 
1773 to you thereon. =, 
Aar. 2), Attending Mr. Rooke at the | 
Rolli Chapel to ſearch for 
the grant and foundation 
of the above charities 
Paid him for ſearch, but 
could not find it | 
April 3, Attending all the morning? 
| at the Rolls ſearching for 
the above, and inſpected 7 
| the original grant 3 
5 Paid Mr. Rooke for inſpect- . 
| ing the 1 6 
Fair copies of endowment Sn 
and terriers to keep the | 
original copies being ſent - 
to you to ſhew the gover- | 
nors of the charities }_ 
Sept. 15, Paid for poſtage of letters 1 5 15 
this time *. - „ 5 
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*The author has here printed his bil of coſts exaRtly as it was, at ſe- 
veral times, ſent him dy his ſolicitor, till a little before his death; and by 
nis fucreſſor for the time ſubſequent. The reader will obſerve, that though 
this part of It extends till near the latter end of the year 1773, yet as none 
of the artictes conftitute any part of the proceedings in the cauſe, he ima- 
gines his folicitor, | for that —_ kept them thus ſeparate, Batem. 
App · 119. : : 8 


Eaſter Term, 14 Geo, III. 11 


5 „ 
Brought over 8 0 , 


. 
„ 
ME ee age (G ͤ—i—.. 


MICHARLMAS| TER My 3770- 


2 — am 


Taking inſtructions for bill  o 6 8 
Drawing the ſame, fo. 39 0 
. Cloſe copy for your peruſal 
and approbation SUES 
nine 1 
Fair copy for counſel das: | 
ei,, EE. | 
Fair copy of endowment 
and terriers for ditto 
Paid Mr. Mansfield to peruſe . 
and ſign bill . 1 
Attending him ſix ſhillings? 
and eight-pence, ingroſ- 
ſing the bill, fo. thirty- 
nine, hiring. ſhillings, 
parchment and duty four 
ſhillings : - ER. 4. 
Filing the bill, allowing 
: and fee to clerk in court 
. Two ſubpœnas nine ſhil- 
lings, term fee ſolicitor | 
. ix ſhillings and eight- 
* pence, letters and porters | 
two ſhillings — ] 
Retainer to Mr: Compn for 
: you one pound ane ſhil- | 
ling, to his clerk two ] - 
ſhillings and ſix-pence, 3 
4 353 ſix ſhillings 
_ and cight-pence — 
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Eafter Term, 14 Geo. III. 
oo i £& &t 
Brought over 14 8 6 


HIIARY TERM, 1771. 


Term fee, clerk, and folici- 


tor, defendants having 10 0 
obtained an order for time) 
Letters and porters - 0 2 0 


EASTER TERM, 1771, 
Term fee, clerk, and ſoli- 
citor, defendants having 
obtained an order for fix 
weeks further time, ten 
ſhillings, letters and por- 
ters two ſhillings = 


Tzxinity TERM, 1771. 


Term fee, clerk and ſolici- 
tor, the governors anſwer — o 10 0 
being filed 5 

Letters and porters +» 0 2 9 


MicnAZLIMAS TERM, 1771, 


Term fee, clerk and ſolici-" . 
tor, the anſwer of the 
defendants, the occupiers, > O 12 0 
being filed, ten ſhillings, 
letters, Cc. two ſhillings J 


I 


Carried over L. 16 16 6 


TIT 9 ö 


Baie Term, 14 Geo; 713 


L. . 4. 

Brought over =» 16 6 

Paid Mr. Wick? bill attend- 

ing as a commiſſioner to | 

take the anſwer of the 

governors on your behalf, 

and for expences and car- 
ä riage of anſwer. og 
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MICHAZLMAS Tzu, 1772. 


Paid for office copy defen- = 

dants the ( 4 6 2 

ſwer, fo. . 7 
Cloſe copy for mu... 74 639 | | 
Paid for office copy of the 

governors] anſwer, fo. 1 9” 0:03 

and dux +» 1 


/ 


9 

Cloſe copy thereof for you % 1 6 
0 
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Term fee, clerk and ſolicitor © 10 
Letters and ant; LC hnifenthy 6 
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— — F 


Hr aar Taxa, 1773. 


Replication duty and filing 0 7 
. Copy rejoinder and duty ' | 98 2 

Term fee, clerk and ſolicitor 0 10 

Letters and porters = WOES ne 


oO oO © > 


Trinity Tin M, 1773. | 
Paid regiſter for copy of de- | 
fendants order to diſmiſs 1 *; #99 
Drawing inſtructions for 


counſel to ſhew cauſe a- 8 
gainſt the order <= 


5 Carried over C. 25 6 6 
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to examine witneſſes and "8 : 


Copy, regiſter and 5.1 


Fair copy thereof to lay wy <7 


kaun Bens, 14 Ged. III. 


„„ 
Brought over 25 6 


To eounſel therewith. © „ 0 10 


Attending .bim- and. 1 
when an yaur undertaking 


try the cauſe next term, 
time was given us 


Clerk and ſolicitor 5 95 | 


Order thereon. =. | 1 8 


Replications (duty and f- 
ling) to anſwer of the} _ 
governors of the Free p 0 7 
Grammar School of Oje- Y | 


ham, &c. 3 


fo. 4. * 
Term fee, clerk and ian 


tor ; . . — 
"Letters and dern 588 2 


| Drawing brief of bill ad 


anſwers, fo. 148 — 5 I 4 


Fair copy thereof Tour: briefy  _ 
__ — — 9 5 


oh 3 2 * , ; N Fu ah 
TRINI T 1 * ACATION, 2/73. 


Peruſing papers and infleuc- T 


tions to enable me to draw ; 
interrogatories for the ex- { © 6 
amination of witneſſes } 


| Drawing interrogatories for 


the examination of wit | | 0 4 
neſſes, fo. 123 = 


fort counſel 


G 


Carried over T. 31 7 


us Term, 14 Geo. III. 


© e 
We Brought over 31 5 8 
Paid Mr. — to een * 4 
ſign them 2 op 
Attending him rin HD, 6 $ 
#$ Ingroſſing the 3 0 4 | 4 
Parchment and duty 0 4 6 
Fair copy of the brief to you 0 12 © 
The like of the ene 9 2 


1 


Micnanuuas A 1773 


+ 4 


Paid for half 1 * 
to examine witneſſes, and — o 13 8 
oaths | 1 


te. 
y at tie 2 md 


Carried over 2 3+ I2 0 


— — 


4. n 4 * 


——— * 
by 


* The 3 of ths's expence of the plaintif's part of the commiſ- 
ſion here alluded to, the reader will find ſubjoined to this bill. For as the 
plaintiff was bis can ſolicitor opon that commiſſion, and had the whole 
management and paid all the expence attending it himſelf, and it therefore 
made no part of his ſolicitor” O bill, he thought it more proper, though 
ſomewhat out of ordet here, to print it by itſelf, He begs leave to obſerve 
that it was perhaps the-only commiſſionof boch conſequence, and which con- 
tinued fitting full fix days, that was ever executed; in which, on the 
plaintiff's fide, not one ſingle imb of the Jaw was at all concerned. He vas 
bis own ſolicitor, and his two commiſſioners were, the one a proctor in the 
fpiritual court, the other, an honeſt, ſenſible country grazier, in the 
neighbourhood, neither of whom had ever acted on ſuch an occaſion before, 
nor in 15 probability ever will again. | Batem. A pp. 123. 


— 


The editor of theſe caſes 0 to add on the above reverend Gen- 


tleman's obſervation on his ** becoming bis own ſolicitur and on = not vne 
Single limb of the law being at all concerned for him, that by a perpetual law 
made in the reign of his late Majeſty King George the ſecond, for the better 
regulation of x E AL attornies and ſolicitors, that-in cafe any perfon in his own 
name, or in the name of any other perſon, ſhall proſecute or defend any 
action, or ſuit, or any proceedings, in any court of law or eguhy, as an 
"OR or JR; without admiſſion, every Juch Horſe for every ſuch of- 
fence 
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| Eaſter Term, 14 Geo. III. 
| £ . 8. d. 


Brought over 34 12 © 

Exchanging: and ftriking 
commiſſioners names 3. TS 
Paid bringing up the depoſitions o 
+ Oath of the meſſenger - : © 
Filing depoſitions - © 

Marking book of cepoſion 
being publiſhed. 4 8 
Paidf or copy of 5 

fo. 194, and duty 'Þ 
Setting down cauſe for next 3 


> 0 0 © 


8 17 10 


Term #3 
erm | 
Adiſtringas and two ſubcenas 
to hear judgment 
Term fee and ſolicitor 5 O 10 


Letters and porters 1 5 


3 


0 13 


oO O 


} 
HILARY Tun 1774. 


Dinan g 15508 of depoſitions | 
for plaintiff and defendant, 4 
"iD, e N 

Two fair copies of brief, 
bill, anſwer, and a. 
tions, nine ſheets | 

Two copies of the endow- : 


ment to annex thereto 3 1 


Carried over 47 14 2 


5 * * * 7 — ͤ — 


| [ | | ; 
i | 9 Fence ſhall forfeit fifty ES See Stat. 2 Geo, II. chap 23. ſet. 1. 24. 
Wil | | which act of parliament is perpetuated by Stat. 30 Geo. II. chap, 19. ſe, 
j j Wt 75. As the term limb of the law ſeems rather an illiberal expreſſion for 
N | | | i the ſuppoſed education of a gentleman of Mr. Bateman's re ſpectable rank 
|} | ily in life, we dare ſay it is needleſs to notice it e in order to convince 
Wt i bim of IO of the term, | ON 
| 


— — — - 
—— —— — Re 
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| after Term, 14 Geo. III. 1171 


25 - Brought 0 over 47 14 2 
Deaitto of the terriers % 1 
Ditto of your inſtructions . 
which you thought ne- © 0 
ceſſary to ad 


Attending you * at ö 
Chambers and elſewhere 1 
while you was in town re- | | 
lative to this cauſe - 1 
Drawing inſtructions fory, i" 
counſel to prove exhibits - o 2 6 | 
viva voce at the hearing e [| 
Paid Mr. Ainge to move o 10 6 || 
Attending him and court 0 6 8 — 
Paid Mr. Price with his brief 6 6 0 al 
Paid his clerk +: tt os: o 2 6 [ 1 
Attending him TY af : 1 
Paid Mr. Ainge with his brief | 2 2 0 | 6 
Attending him 06-8 1 
Term fee clerk in court and DS 1 
ſolicitor A J 2 0 | i 
Letters and porters INS; © 2-0. | 
Drawing inſtructions for | 


2 


counſel to move to ad- 
journ cauſe to the firſt? 2 6 
day of cauſes in next - 
term | = 
Paid counſel to 3 NEG o 10 6 
- Attending him and court 
| W cauſe a en 
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1 Tran, . 


— 2 


22 


1 58 
1 1 
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April 23, Attending Mr. Price at his 


Zaſter Term, 14 Geo. III. 
; 5 55 N 
HAT Brought over 62 18 4 
. Paid coach hire with the papers 0 2 © 
Attending at Mefiminſter to. | 
' ſearch for ſeveral decrees, BY 
and making pg . 4 
them, being cafes | | 
5 point 
Paid for order to prove exhibits o 6 10 
Paid regiſter for co there- | 
* 5 dips . 2 ip o 2 10 


chambers a long time to - 

conſult about this eauſe) 

235, Attending court when cauſe q . 
further heard, clerk in 

x court and ſolicitor | | 

| Coach hire with the papers 
28, The like caufe heard and 

\ decree for plaintiff EC 


Paid court fees _ +» 
Coach hite | 3 
Term fee, clerk in court, 3 
and ſalici aer 5 | 
5 gs and porters Et ne 


TEA TY Ten M, 1774 


Paid for copy of minutes, 0 2 
Cloſe copy thereof for you 98 
Drawing decree, fo. 56 1 15 
Fair copy for the other ſide 0 9 

Tranſeribing fair to enter | 
and duty | 122 8 rx 
Copy to teep © eG 0 9 
Carried over C. 71 0 


, - 
FTT 
1 , : 4 das? = © 
© Baffer Term, 14 Ged. III. 


— a . $, 


1 N Brought over - 71 10 


'T erm fee, clerk in court, 
| O 
and ſolicitor 8 he 3 
Letters and 8 e 1 5 0 


Mien 4 Au, 774. 


Writing ſeveral times to | 
plaintiff for inſtru@ions 6:0 
to draw his charge. PENS? 

Drawing the charge, fo. 27.3. 
and fair copy for the T © 
maſter _ | 

Cloſe copy ſent to plaintiff, * 0 

Paid for aecree - -. - I 

Warrant on leaving charge, S RE 
copy and ſervice 

Copy, ordering part of de- 1 
cree for the maſter _ 


10 


mo 
O 
e 0 * > 


13 4 


Carried over 2 75 


18 _ 


* The plaintiff's: firſt ſolicitor lived We juſt HR to pilot his 


client within fight of land; for he did not long ſurvive the obtaining the 


decree, and the reader will And the plaintiff had afterwards to ride over a 


rough ſea, and beat up againſt a ſtrong ſhore wind, before he got ſafely 
landed. — The cauſe after the decree came into different hands, and in 
conſequence, as it will be obvious, was conducted in a ſome what different 
manner. The bill is caſt up to this period, to point out to the reader 
the whole of bis firſt ſolicitor's charge, till after the decree, viz, ſeventy 


thus: 


five ponds ſeven ſhillings, Batem. Are. 126. 


The plaintiff whole expence then of the ſuit will fland in abſtraſt 
L. % d. 


Solicitor's bill till after the deere 

Commiſſion previous to it OSS . 

Solicitor's bill from the time of the e decree, till 
the final winding 5 cauſe.” 


* 


73 
10 1 


49 5 5 
2 


— — 


173 2 6 


>. 
o o oO 


—— DERIVE 


—— > > - 5 = —— —— = 
SES FEE Sod CIR. — 
— — —— — === = 

— er — — — — = — — - — — — 


2 . 
. operon „6 SES. 


ER 


9 ER 


„ 
EET SS = 


— a<X& 
— — 


— 
= 


— . 
— near 
TITS n 
2 3 


D — 
3 —— 
===" TI ow 2 * 


— 


. nyo - — 
— — —ä— wc 


— —— ů — 
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Bafter Term, 14 Geo. III. | 


L. . d. 

Brought over 75 18 10 

Dec. 13, Warrants to proceed there | 

on, copy and ſervice : 

| Attending therein  - © 6 8 

Paid for another copy n 

cree, the former e 2 
miſlaid | | 

Term fee, clerk in court, 

and ſolicitor I 

Letters and porters — o 2 0e 


0 


0 0 


Hilary TERM, 1775, 


Jan. 25, Warrant to proceed on) 
charge, copy and ſervice | 
27, Attending thereon, but not 
attended on the other ſide * 
Warrant to proceed on 
| charge, copy and ſervice 1 | 
28, The like — _ 06 6 8 
Feb. 3, Attending warrant on 8 Þ 
but maſter at defendants | 
requeſt would not may | 
ceed thereon, without a> o 68 
_ commiſſion for examina- | 
tion of windel for de- 
fendants | | 


| Carried over + 78 18 8 55 


— 


But the reader ought her to ime, that as the plaintiff was al 
along bis * own attorney in the country, nothing is here charged for all his 
time, trouble, writing, Jourtiies, and many little incidental expences, of 
which he kept no account. And he begs leave here to obſerve, that he hs 
reaſon to believe, that no cauſe of ſuch length and magnitude was ever got 
through at ſo little expence 3 and he has equal reaſon to believe, no one 
fimilarly circumftanced will ever be got through for leſs 3 but how much 
more any bill in the court of Exchequer of any length and magnitude may 
occaſion either of the parties, he is ſo far from being anſwerable, that he 
will not take upon him even to hazard a conjecture. Batem. Arr. 127. 


See . ths 98. 


Later . . It: 


Brought over 2 55 18 
7 Writing a letter to you to. 
acquaint you thereof 

Cloſe copy ordering part of q 


deeree for you 


| EASTER Tar, 1775. 


Paid for a copy of the de- 
poſitions of the defend- 
ants part; after the de- 
cree, fo. 246, and duty 

Drawing brief thereof to 
proceed upon the charge | 

Fair copy brief for my uſe 


Term fee clerk in court. and 
ſolicitor 


Letters to porters 


four brief ſheets . 


TxrIniTY Tzxm, 1975. 


Tem fee clerk in count and 
ſolicitor : 
| Letters and porters. 


Tune 21, Warrant for June 26th, to 
proceed on charge copy 


and ſervice 


26, Attending 
charge proceeded in 

Same day warrants forThur/. - 
day 29th, ny and ſer- 


vice 


thereon, 
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Brought over 75 18 10 


| Dee 13, Warrants to proceed there- 3 


on, copy and ſervice A 'S; 
Attending thereon 5 0 6 
Paid for another copy de- 1 1 
cree, the former is 22 
miſla du 1 HER 
Term fee, clerk in court, | 

and ſalicitor*- 5 1 010 
Letters and porters. ' - © 2 

HIT AXT TzxM,, 1s. 

Jan. 25, Warrant to proceed on 
N charge, copy and ſervice . 3 
275 Attending thereon, but not | — 
attended on the other fide 4 8 
| Warrant to proceed on | 
charge, copy and ſervice } 3 


28, The like — 0 6 

Feb. 3 Attending warranton charge, 7 
but maſter at defendants 

requeſt would not nog 
ceed thereon, without a 
commiſſion for examina- | 
tion of witneſſes for de- | _ 
wee 8 


| Carried over . 78 18 5 


. the reader ought hive: to cs. 4 that as the er was 41 

along bis * own attorney in the country, nothing is here charged for all his 

| time, trouble, writing, journies, and many little incidental expences, of 
0 which he kept no account. And he begs leave here to obſerve, that be has 
reaſon to believe, that no cauſe of ſuch length and magnitude was ever got 

through at ſo little expence 4 and he has equal reaſon to believe, no one 

fimilarly circumſtanced will ever be got through for leſs ; but how much 

more any bill in the court of Exchequer of any length = megnitude may 

occaſion either of the parties, he is ſo far from being anſwerable, that he 


See Batem, PO 98. 


will not take upon him even to hazard a conjecture. Batem. Arr. 127. 
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WE Weiting: a Jottah to you to. 3 

© 6 

| acquaint you thereof . 1 

Cloſe copy ee part W 

7 8 5 O 2 

| Term fee clerk in court and 

- ſolicitor 5 

Letters to portes 
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EASTER T8RM, 1775. x 


Paid for a copy of the de-) 
poſitions of the defend- 
ants part, after the de- 
cree, fo. 246, and duty N 

Drawing brief thereof to) 1 EE 

proceed upon the charge * N 

Fair copy brief for my uſe 
four brief ſheets. J$ 

T erm fee clerk i in count and I 


o 


ſolicitor 


0 10 
Letters and porters N 


O 2 
TIN IrY Au, 1155 


June 21, Warrant for Fun- 26th, to 15 
proceed on charge copy me: 0.423. 0 
and ſervice . 
26, Attending thereon, and, 1 
charge proceeded in ? PE ds 6.8 
Same day warrants forThurſ. - 


* 


day agth, copy and ſer- 


vice 
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oſs over 94 3 8 
29, Ae ad, hs, pro- 
ceeded in charge, when 
maſter took further time 6 8 
to conſider of the allow- he: 
De; mo ny 
Same date, paid for another 
warrant to proceed, copy . o 3 
and ſervice | ha 
Drawing interrogatories for 
the examination of the | © 4 0 
defendants under ihe de- | 
cree, fo. 12 NE. 
Fair copy thereof for coun- 1 
: ſel to peruſe, ſettle ad 9-2-0 
ſign _ - 
Paid counſel therewith + - 3 1 0 
Attending therefore 0 6 8 
Fair copy of interrogatories 55 £ 5 
for the maſter 

Warrant on leaving the 5 
ſame, copy and ſervice abt 

Warrant to ſettle the ſame ? o 3 0 
copy and ſervice - ; | 

Another warrant to ſettle | 
the ſame, copy and 4 „ 
vice ow , | 

Paid for office copy thereof o 8 0 

Paid the maſter for his re-) | 
port of allowing interro- 1 5 © 
gatories — : 

Signing report 8 * 
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Paid maſter ingroſſing in- 
terrogatories 9 8 
| Parchment and duty 
Term fee, ten letters and 
porters, two ſhillings . j { 
Copy of Mr. Watſon's ac-y 
count of ſheep fed, &c. 
by him in J/haplode, be- 
ing very long 


Ditto of Robert Collins 
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Paid for copy of the exa- 
nination, fo. 109, and 
duty - 

Paid for copy of the ſche- 
dule and duty, fo. 65 | 

Copy + of the — 

for my own uſe | 

The like of the ſchedule _ 

Warrant .in _ plaintiff's « 
Sante copy and an. 
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: Term des mien d 10 0 
Sept. 23. Fair copy of your cafe with) 
reſpec̃t to the conſtruction 

of the decree to lay be- 
fore Mr. Kenan 

Paid him therewith and ta? 


his clerk. „ es 1 3 6 


Attending him therewith - © 6. 8 
Sept. 24, Cloſe copy of. a cafe with 
Mr. Kenyor's We 2 6 
_ thereon for lu Þ} © 
You having ſome dead 9 88 
ſpecting the opinion of 
Mr. Kenyon, and wiſhing | 
| him} to reviſe: the ſame, v + 4 0 
fair copy of another oe 
d feat up by you to be laid 
welehe him — — 
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Warrant to proceed in plain- 


tiff's u O_o 1 
ſervice —— 1 +. „ 3 hl | : | 0 
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Making <a from * 4.1 8 
letter to lay before the de- . bil 1 

puty remembrancer for, 55 A l 

: his opinion reſpectingg 6 8 e 9 4 
your claims under the CE Ds rt 1 10 


deßeen and eren bim 'M 1 

Nov. 8 Wala to on on 
charge, copy and ſervice g 

Dec. 7, Warrant for the maſter's) 
opinion on the confſtrue- } 
tion of the decree reſped- 


ing yours and the im- 
impropriator's different 
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Carried over 4. 116 16 7 \Þ 

* The reader will obſerve that all the ſubſequent expences incurred are I 
merely extraneous, and were occaſioned by the governors ; the impro- t | 
priators and their ſolicitors objecting to the decrees at all interfering F ; 
with their right to the three · pence per head, for the agiſtment of all ö ö 
ſheep removed out of the pariſh, ea ch year, betwixt Candlemas and ſhear- it 
time, as has be fore been explained. Batem, Apps 133. lj N 
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12, The like copy and ſervice © 3 0 
1. AR the deputy . 4 
membrancer for his opi- 8 
nion on the words of the! 


decree, when he was of O 6 8 
: opinion the plaintiff was 
 intitled = — 
Drawing a certificate of the- | 
kg maſter's opinion to be 6 


ſigned by myſelf and de- 

fendant's ſolicitor 
Two fair copies thereof 1 0 
| Attending defendant' ad. | 


citor ſeveral times to e 5 13 4 
the ſame © FEA 20 | 
Term fee, clerk in court 1 . "A D 
ſolicitor 
Letters and 8 2 0 


Writing ſeveral letters to 
you in the courſe of chis's | 
cauſe, and adviſing you | 

how to conduct ' yourſelf ( 2 2 0 

; therein, and paid coachy 

maire, - poſtage of letters, | 
od meſſengers, and other in- | 
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Exp ence . 


- Eaſter Term, 14 Gro. III. 


Expence of the plaintiff's part of the. commiſien 
previous to the decree in the court of Exche- 

Juer, in the. cauſe of Bateman again! Aiſtrup 

an l others, bolden at Foſdike from Monday the 
1/t, i! Saturday be 6th day of ny 
1773, both days incluſive... 838 


To commiſſioner — 
ſix days attendance, and | . 
two days journey, one 
coming the day before to . 8 8 0 

attend, the other the day 
after, returning from thel 

. commiffion | - © > | | 

l His expences on the road'= 1 
| To commiſſioner N e 

ſix days attendance 1 | 

To 1ſt Clerk to the commiſ: J . 
ſioners eight days. 3333 
| Second do. to do. four do- 2 2 
To Mr. B-— deputy re- 
giſter, for exhibiting on 
commiſſion the original 
endowment and terrars ) _ 

To parchment for ingroſ- 85 

ſing depoſitions 4 * 
a | To expences of evidences | 
| | attending — | b 
Landlord's bill on plaintiffs 
account during the ſit⸗ 
ting of the ſaid com- 
miſſion, ſix days ee THER 
Servants on 1 ä 
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ele Ter erm, 25 Geo. ul. | 
a 435 A. D 1775. 


eee Bare ; 
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* Sir gg ge Smythe, Lord Chief Baron 


Sir James Dre, 
Sir John Barland, 


Sir Beaumount Hotham. 5 


Edward Tele, Attorney Gebete. 
Alexander Wedderbarn, Solicitor General, 


Fobn Glynn, 8 en at is: Reporder of 
\ London. . 


Bryan Alot Clerk. 


my 


| Phan 


8 Pinckrq Wilkinſon, Ez — Defendant, 


„ The caſe of the plaintiff, extracted from the printed 
appeal; delivered to the Lords, counſel and parties 


concerned, previous to the hearing, with the manu- 


Feript judgments of the 8 ur thereon, 


* 
* 


5 8 H E plaintiff, Bryan Alkt, elerk, was, on 


29 January 1766, inſtituted, and on 4 March 


| following, duly inducted into the rectory and pariſh | 


church of the con ſolidated pariſhes of Burnham Saint 


a otherwiſe Burnham TO and ri in 
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— EO 
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—— > 4 : N * 
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The above is extracted from © The Nomenclature of Weſtminſter-ball,” 


' annexed to © The Biographical Hider 9 of Sir William Blackſtone," aro 
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the vw af Norfolt, and thereby ane ingitled. 
to-all the glebe lands belonging t6 10 Go faid W 
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| The glebe 1 . to "the ſaid at. 
pariſhes, and the rectory thereof, do principally con- 1 
1 ſiſt of a great number of ſmall pieces of land, lying 
diſperſedly in and over the open and common fields, 
within the ſaid conſolidated pariſhes, containing, in 
the whole, upwards of one hundred acres; which pieces 
and parcels of land, or more of them, had certain 
marks, metes, and boundary marks. to aſcertain the 
ſame, and the —_ OE and ah thereof. 
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Ever 8 and: for . years ; before the ye 9 1 5 3: 4 
: tiff s indud ion into the ſaid, rectory and .pariſh 
church, the defendant hath been the owner and pro- 
prietor of a conſiderable eſtate, lying within the ſaid 
conſolidated pariſhes, or one of them, of the yearly 
value of one thouſand pounds, or thereabouts ; and 5 ['] 
particularly of a great number of pieces ar parcels. of | 4 
land, lying diſperſedly in and over the open and com. N ' 
mon fields, within the ſaid conſolidated pariſhes, inter- ils 
mixed with, or adjoining to which the greater part "a 14 
of the glebe lands lie, part of which eſtate and lands | ö j 
the defendant let and now lets out to tenants, and 1 f ' 
other part thereof he had kept and now wn in his e 1 
own eee an manurance. i, - ot 
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The Auen 1 3 tha. AL EM 
al the plaintiff's predeceſſors, the rectors of the ſaid 
pariſhes, and having conſiderable influence over them | 

by reaſon of his being poſſeſſed of a large eſtate in 
the ſaid. conſolidated pariſhes, and by various other 
means, has got into his hands and poſſeſſion, and hath 
bet to . of his me, together with other 
lands 
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Later Ter 15 Geo. 11, 


lands of his own, and hath kept in his own occu. 
pation and manurance a great number of the ſaid 
pieces or parcels of glebe lands, which lay near to, 


or intermixed with, bis own lands, and hath plowed 


1 up, defaced, or otherwiſe dabioned, and taken away 


the ſeveral mier-balks and dool-ſtones, which ſerved 


as metes and marks, by which the ſame! were for- 
merly aſcertained and bounded; or hath given di- 
rections to his ſervants to plow up the ſame, by 
reaſon of which, and of the ſeveral lands next ad- 
joining thereto having paſſed through a variety of 
hands, and having been the property of different per- 
ſons at different times, ſince any terrier was. made, ; 


or taken, of the glebe lands belonging to the ſaid 


rectory and pariſhes, the plaintiff being newly come 
into the ſaid rectory, and ignorant of the particular 


pieces of glebe land which belonged to the ſame, was 


unable to diſcover or diſtinguiſh ſuch glebe lands, 
or to bring any ejectment for them, or recover poſ- 
ſeſſion thereof at law; and the defendant never hav- 
7 ing, ſince the complainant was inducted into the ſaid 
rectory, paid to the plaintiff any rent, or made any 
other ſatis faction for the uſe and enjoyment of the ſaid 
glebe lands, ſo held and enjoyed by him or his te- 
nants, nor for the Eaſter offerings, and other eccle- 
ſiaſtical dues, belonging to the plaintiff as rector of 
the ſaid nn, W ee applied to ſo 


to do, 


The plaintiff Mos: 1771, filed his bill in 


the court of Exchequer, ſetting forth (amongſt other 
things) the ſeveral matters before mentioned, and 
praying that the defendant might be decreed to pay 
to the plaintiff a reaſonable rent or ſatisfaction for 
the ſeveral glebe lands belonging to the rectory of 
tha ſaid conſolidated pariſhes, held, enjoyed, demiſed, 


Or 


o 2 8 * 25 Oy 5 * 


128 
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Babe: Term, a5 Geoki n. 


or let by the defendant, from the time the plaintiff | 
became intitled to ſuch glebe lands, and that he 
might be deſired to deliver up poſſeſſion thereof, and 
the ſeveral terriers, maps, plans, and ſield books 
thereof to the plaintiff; and alſo to reſtore, or ſet up, 


or make anew the ſeveral proper metes, boundaries, 
and other marks of the ſame, which had been plowed 


14 


up, defaced, taken down, or deſtroyed by the defend- 


ant, or by his order and directions; and for an account 
of the ſmall tithes, Eaſter offerings, and other eccle-, 
ſiaſtical dues, and for ſuch other relief as to the "ay 
rons of the my court ſhould ſeem meet. 

The 8 3 to the ſaid bill, iid on 
6 erben 1771, put in his anſwer thereto, and 


thereby admitted, that the plaintiff was duly indudt- 
ed into the ſaid rectory and pariſhes, at the time in ä 
the bill mentioned, and that he thereby became in- 


titled to all the glebe lands belonging to the ſaid 
- reQory and pariſhes, and the great and ſmall tithes, 
and Eafter offerings ariſing and growing within the 


ſaid rectory, and the titheable places thereof, and 


denies that he or any of his tenants was in poſſeflion 
of any of the glebe lands belonging to the ſaid rec- 
- tory or pariſhes, and the defendant thereby admitted 


to have in his cuſtody a map or plan of the ſaid con- 
ſolidated pariſnes, which appeared, from the date 


thereof, to have been made in the year 1648, and is 


; intituled, <* An exact deſcription of the pariſhes of 
and Burnham Norton, in the 


Burnbam Weſtgate, 
county of Norfolk, ſetting fortli their joint and ſeveral 
lines of perambulation, with all the parcels of land as 
they are now divided, within the ſaid pariſh of Burn- 
bam Wi/tgate, and part of the parcels of land lying 


within the ſaid -pariſh of of Burnbam Norton; and 


alſo ſome n of land . in the "RR pa- 
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forth (amongſt other things) an account of the 


AND DENIE that any of the metes or boun- 
dary marks belonging to the ſaid glebe lands had 
ever been plowed up, defaced, or e by «mh 


examined on both ſides, on which examination the 
following proofs were made on the part of the plain- 
tiff, by a variety of witneſſes, that during the in- 
cumbency of former rectors of the ſaid rectory, there 


the open and common fields of the ſaid pariſhes, ſome 


" ant's tenants; that formerly, there were mier-balks, 
| ane 1 2 br un * * glebe lands were 


Faſter 8 15 Goa: III. 


riſhes, "meaſured, ſurveyed, and . at FR "| 
appointment of Thomas Some, Eſq; lord of the lord- - i 
ſhips and manor of Raynham, alias Lexham, alias ſc 
Burnham Laxhams and Polſtend. ball, lying within I q 
the ſaid pariſhes, per Johannem Kerry, Philomathemat.” p 
and that it appeared by the ſaid map, that there * 
were ſeveral parcels of glebe land belonging to the 1 
ſaid rectory, lying diſperſedly in fmall pieces, in the }; 
ſeveral fields, within the ſaid pariſhes,- which pieces A 
of land were particularly diſtinguiſhed in the adjoin- | 
ing lands by certain marks or letters, n aſcer- | 
tained them to ve Os: 5 f 
* 
The plaintif took exceptions to the laid anſwer, 1 
es the defendant. put in a further anſwer to the J 
plaintiff's, bill on 25 January, 1773, therein ſetting 


ſeveral farms and lands, occupied by him ſince the 
time of the plaintiff's induction into the ſaid rectory, 


or any of his ae or arten 


Iſſue was gained. 19 Laid _ and SY 


were various pieces of glebe lying interſperſedly in 


parcels of whichthe ſaid rectors at times keꝑt in their 
own hands, and let other parcels off to the defend- 


bounded, 


\ 


95 | kalen — 0 15 PI III. 


| bounded, and could be diſtinguiſhed ; that theſe. 
| mier-balks were ſince plowed up and deftroyed, and 
ſome of them by the defendant's expreſs orders and 
directions, and that he and his tenants were now in 
poſſeſſion of many pieces of the ſame glebe land, 
which had been in the occupation of, or let off by 
former rectors, and that the whole of the ſaid glebe | 
land in the poſſeſſion of the defendant, or his te- 
* amounted to about ninety 855 1 
'T he cauſe. was 7 hoard before the barons of the 
ſaid court of Exchequer, 22 May, 1775, when it 
was ordered, adjudged, and decreed by the court, 
that it ſhould be, and it was thereby referred to a 
trial at law, in a feigned action to be for that pur- 
poſe brought in the office of pleas of the faid courts 
upon the following iſſue (to wit 75 


— p 


9 Whether the defendant 5 VEDD Witt e 75 
or - his tenants, be in the poſſe Non of ninety acres of glebe 
lands belonging to the plaintiff, as rector of the conſoli- 

dated pariſhes of Burnham Saint Mary's, otherwiſe 

Burnham Weſtgate, and Ulph, in the county of Nor- 

folk; and if the jury ſhould find that any more or leſs . 

than ninety acres of glebe lands bein the poſſeſſion « of 

the ſaid defendant, or his tenants, the ſame was to be 5 

indorſed on the paſtea; and that the ſaid iſſue ſhould 

be tried at the ſaid then next Lent aſſizes, to be held 
in and for the county of Norfolk, by a ſpecial jury 
of the ſaid county, andhat a view of the premiſes. 
ſhould be had on 25 March then next, by fix of the 
jurors firſt named on the pannel, to be returned by 
the ſheriff of the county of Norfolk, for the trial of 
the ſaid iſſue, or by ſuch of them, or by as many more 
of them, as ſhould attend for that purpoſe; and the 
court directed an account to be taken of the ſmall 
Gn Eaſter 9 and other eccleſiaſtical dues, 


| anc. 
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and W the defendant to pay the plaintiff hits 


Eaſter Term, 15 Geo: III. 


coſts of the ſuit to that time, and reſerved the con- 


ſideration of ſubſequent coſts, and Farther directions, 


till See the faid trial. e 


In purſuance of the above decree, the ſheriff of 
the ſaid county of Nor folk ſummoned the jurors to 


attend on 25 March, in order to take a view of the 
premiſes, as directed by the decree, and only five of 
ſuch | Jurors attended, whereupon the defendants at- 


torney objected to any view being taken by ſuch 


Jurors, as the number of j jurors directed by the de- 
Cree did not _— g - 


The time for ſuch view was calcd till 10 Jay 


laſt, when a view of the ae was bad. 


The - fig Gs came on to be i at the laſt ſum- 
mer aſſizes before Mr. Sergeant“ Sayer, one of the 


| juſtices aſſigned to hold the aſſizes for the county of 


' Norfolk, by a full ſpecial jury of the ſaid county, 


? 


fix of which jurors had attended upon the view, 


when a great number of witneſſes were examined | 
| touching the matter of the ſaid iſſue, and proved, that 


the plaintiff was, at the time before mentioned, 
duly inducted into the rectory of the conſolidated 
pariſhes of Burnham Saint Mary's, otherwiſe Zurnham 


Maigate, and Ulph, together with Burnham Norton, 


was conſolidated with, and had conſtantly paſſed, by 


the ſame inſtitution, with the two former pariſhes 


for a long time paſt, as was proved by the inſtitution 


book of the right reverend the. Biſhop of Norwich, in 


* 


— 


* : n — 
* , 5 


* See. *© The Nomenclature of W:fminſter-hall,” at the end of * The 


Biographical Hiſtory of Sir William Blackſtone,” Octavo edit. 1782. 


5 | _ whoſe 


a Eibe ba, 15 Geo. II. 


whoſe adult the ſaid confolidated pariſhes lie. The 
before mentioned map or plan was at the trial pro- 
duced to the jury from the cuſtody of the defendant 


| (being an exact deſcription of the ſaid pariſhes made 
in the year 1648, by the appointment of the then 


| lord of the manor, who was likewiſe the principal 


owner of the lands within the ſaid pariſhes, of which 


manor the defendant is now lord), by which map it 
appeared, that there were at that time ſeveral parcels 


of glebe lands lying interſperſedly within the ſaid 


conſolidated pariſhes, which ſaid glebe lands were par- 
ticularly marked and bounded, and by being com- 
pared with and meaſured by the lines of the ſaid map, 
by a ſkilful land ſurveyor, were found to amount in 
the whole to ninety acres, or thereabouts; the plain- 
tiff likewiſe produced a terrier of the glebe lands be- 
longing to the ſaid rectory, exhibited at the ordi- 
nary viſitation of the lord biſhop of the dioceſe in the 
year 1706, and proved by the biſhop's regiſter, who 
attended for that purpoſe z which ſaid terrier was not 
only ſigned by the then reQor and churchwardens, 


but likewiſe by ſome of the principal inhabitants of 


the ſaid conſolidated. pariſhes, by which it appeared, 
' that there were at that time various pieces of glebe 


lying in different parts of the fields of the faid pa- 


riſhes, amounting to very nearly the ſame quantity, 
io the whole, as was aſcertained by the meaſurement 


of the map, and it being proved by the teſtimony of 


ſeveral witneſſes, - that many pieces of the ſaid glebe 


lands were in the poſſeſſion of the defendant, or his 
tenants, and. that he had cauſed many of the mier- 
balks and boundaries to be plowed up and deſtroyed, 
and no contradictory evidence. being produced on the 


defendant* s part, the jury found that the defendant 


was by himſelf, and his tenants, in the poſſeſſion of 
Ws at acres of glebe land belonging to the 
| plain- 


4 


£ Eafter Term, 15 Geo. III. 


plaintiff. as rector of the ſaid con ſolidated reQoty, 
and gave a verdict for the ſame accordingly, as by 


<a ths! Paſo and the Vea $ — een 


The n ee on 1 e laft aid an 


order of the ſaid court of Exchequer for the plaintiff 


to ſhew cauſe, on that day ſevennight, why a new trial 
of the iſſue diredted by the decree, ſhould not be 


- granted, which order was enlarged to 4 Feb. laſt, 


when the plaintiff ſhewed cauſe why a new trial 


\ ſhould not be granted; whereupon, and upon Mr. 


Baron Perryn's reporting the evidence on the trial of 


| the ſaid iflue, and the matter being fully argued be- 


fore. the barons of the ſaid court, they allowed of 
the cauſe ſo ſhewn by the plaintiff, and en that 


2 "Se new rial ſhould be gr. 


D - The caſe of the ee tra oc bis printed 
tics appeal, delivered io the Lords, counſel, and parties 
+. concerned, previous to the bearing, with the ma- 

nuſcript e of the- . indirſed . 


The defrag; in Sled 1782, achat the 
eſtate, out of which the. plaintiff claims the glebe 


land in queſtion, under a deeree of the high court 


of Chancery, and upon the credit of a particular deli- 
| vered at the maſter's.office in the uſual manner, ſpe- 
cifying the number of acres in each farm, which the 


defendant hath «coufingly- Or from that time 


to this. 


— 


The plaintiff 5 ly bill fled. in the = "90 


ain the fleſqndaks _ mn, that: | in March 1 * 


3 N * FF 4 2 8 | 4 Fd 


w_ 


=: 


"It 16 not Os” 1 believe, for 2 court of hatte to make 5 . 


ben they totally deny 158 motion. F. R, . 
Et a 


8 


le Ferm, 15 Geo. III. 5 


that the- plaintiff; was inducted into the rectory and 
pariſh church of the conſolidated pariſhes of Burnham : 
Saint Mary, otherwiſe Burbam : Weſtgate and Ulph, | 
in the county of Norfolk, and thereby became intitled 
to the glebe lands, and the great and ſmall tithes, 
and tber eccleſiaſtical dues. thereof, and al ſo that 
the -glebe; lands belonging. to the ſaid pariſhes, con- , 
ſiſted of ſmall. pieces of land, lying diſperſedly i in the, 


common fields, containing about one hundred acres. | 


and had Kr bi ee and e to e 
gills the ſame, 


ned” 


n plaingiff was. induRed.ir into the e es and 
pariſh church, was poſſeſſed of a conſiderable. eſtate 


in.the (aid pariſhes, conſiſting. of a. great number, of 


pieces of land, diſperſed in the ſaid open and com- 
mon fields, intermixed with, or adjoining t ts Which, 
allo or moſt of the glebe lands lay; that, the defend- 
ant let out part, of his lands to. tenants, : and kept part, 
thereof j1 in his own manurance, and that the defend - 
ant taking advantage of the plaintiff's predeceſſors, 
and having formerly rented ſuch glebe lands, had got 
the ſame into his poſſeſſion, and let ſome of the ſaid 
glebe lands, together with his own, to ſeveral of his 
tenants, and kept the reſt in his own bands; and 
that the metes and bounds being deſtroyed, the 
plaintiff x was unable. to. diſtinguiſh which were glebe 


lands, to bring an ejectment for them, and that the, 1 


defendant refuſed to Pay, him rent Ko the © ſam, or 
ſet out ſuch lands. 5 


. 6, 13 4 2 
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A alſo. e — matters relation: to 
tithes. and Eafter offerings ; the plaintiE.by his bill 


prayed, That. the defendant might pay rent for the, | 


bo lands fo, i * his poſſeſſion, from, the time the 
= 3 TOES Plaintiff” 
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Eaſter Term, 1g Geo. III. 


plaintif”s right accrued, and deliver up to the 


plaintiff the poſſeſſion thereof, and diſclofe the metes 


and bounds, and diſcover . xccount for the faid 8 


tithes and Egfter offerings. 


» 
>, * DP; ? * A 


"The defendant appeared, 101 put in "his Wiſer | 
to the faid bill, and thereby admitted, chat the plain 


tiff was rector of the fait pariſhes,” and thereby in- 
titled to all che glebe lands belonging | to the ſaid rec - 


tory, and to the great and ſmall riches, and other 
eccleſiaſtical dues thereof. 1 75 1 1 > 


The defendant did not know Whether the Elebe 
lands belonging to the ſaid pariſhes, did or did not 
lie diſperſed in and over the open and common fields 


within the ſail'parfſhes, or whether they did or did not 


contain one hundred acres, or what other number of 
acres, or whether they had not certain marks, metes, 


and boundary marks, to aſcertain the fame, but had 
ſeen a copy of a terrier, dated 23d June, 1753, 


whereby the glebe lands were made forty-nine acres, 


field s. 


two Foods, eg peles, vin diſperſed. in the 


7 4 ; iS. 


The defendant admitted he was owner of an eſtate, 
and of a great many parcels of land lying diſperſed 
in the common fields, but did not know. whether the 
ſame were intermixed with, or adjoined' to the glebe 
lands, and having putchafed the ſaid eſtate as afore- 
ſaid, denied that he or his tenants, to his know- 


ledge or belief, had any of the ſaid lands in his oc- 
cupation, or. that the defendant had defaced any of 

the land-marks; and believed the lands could not be 
_ diſtinguiſhed from any other lands lying in the faid 

Kelds, and did not claim title to any Jands that wr 


15 beck FTE bona fide conveyed to him. 
«4 8 ; 


That 


Fazer Term, 15 Geo, It, 


hat he had heard and believes, that the late in- 


cumbent Mr. Sith *, ſome time in the year 1761, be- 
fore his death, Pissen a commiſſion to be iſſued out 


of the eccleſiaſtical court of Norwich, to certain com- 


miſſioners, upon a petition of the defendant and him- 
ſelf, to enquite and aſcertain what were the glebe 


lands within the ſaid conſolidated pariſhes belonging 
to the rector thereof; but though endeavours were 
uſed, as the defendant was informed, to aſcertain” 
what were the glebe lands belonging to the ſaid pa- 


riſhes, and the quantity; value, and ſituation thereöf, 
yet they could not be found, therefore no further 
proceedings were had, o or the commiſfion TOTS 


Upon the bearing of the cauſe, the-coutt of E.. 
cheguer did, on 22d May, 1775, order and decree, 
that it ſhould be referred to a trial at law in a feigned 
action, to be for that purpoſe: brought i in the office of 
Pleas of the ſaid court, _ the OTE iſſue,” 
{to why ; 


£ — 6 0 


60 Whether the Ae by Rutz or bis FI 
| was in poſſeſſion of ninety acres of» glebe lands belonging io 
the plaintiff as rector of the conſolidated pariſhes of Burn 
ham Saint Mary, vtherwiſe Burnham Weſtgate and 
Ulph, in the county of Norfolk; and if the jury 
ſhould find, that any more or leſs than ninety acres - 
of glebe land were in the poſſeſſion of the defendant 
or his tenants, that the ſame ſhould be endorſed on 
the peſtsa, and that all books, papers and writings, 
in the cuſtody of either of the ſaid prion * be 
produced at the trial. 


E 


— 
* 8 * ——— 
* : 93 f 1 * 


* N, B. The ſaid Mr. S»itb had beten eighteen years in poſſeſſion 6 
the map hereinafter mentioned, before it was delivered to the defendant; 


and by agreement between the defendant an d Mr. Smith, forty-nine acres, | 
two roods, twenty. poles, were ſet out for his lebe land in one piece; 


but he _ before he came to aQual poſſeſſion. 1 | 
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_ fame to the defendant, ſome little time before his (Mr. S. 's) death. 


e Term, 15 Geo. III. 


The ſaid iſſue was tried at the ſummer aſſizes 
I 776, for the county of Norfolk, before Mr, Serjeant. 


' Sayer, by a ſpecial j jury,, when ſeveral matters were 
given in evidence for the plaintiff, and. particularly: a 


terrier of 5th June, 1706, mentioned in the“ appen- 


dix, ſigned by the rector, the two church-wardens, 


and ſome others of the inhabitants, which was ob- 
jected to by the defendant? s counſel, as neither the 
owner nor occupier of the lands, now in the eſtate 


of the defendant, had ſigned the ſame; but the judge 


was of opinion, that as the terrier was figned by the 
church - warden, and other Inhabitants, that it was 
good evidence ; the ſaid terrier contained ſixty- three 


acres of land abutted, and twenty acres in certain 
lands called the Breeks and Fould Courſes, not abutted, 


2 71 8 Rs 
The next evidence 1 * che plaintiff, was 
2 map to; ntitvled, © An exact deſcription of the 
pariſhes. of Burnham W: gate, and Burnham Norton, 
in the county of Norfolk, ſetting forth their joint and 


. ſeveral lines of perambulation, with all parcels of 
land, as they were then divided, lying within the 


ſaid-pariſh of Burnham Weſtgate, . and part of the par- 
cels of land lying within the ſaid pariſh of Burnham 


Norton; alfo ſome parcels of land lying in the adja- 


cent pariſhes, ſurveyed, meaſured, and delineated, at 


the appointment of Thomas Soame, Eſq; lord of the 
lordfhips and manors of Reynham, alias Lexhams, 


alias Burnham hag, and Pol nes Hall, 06 with- 


SC . 3a Lands N F þo2 1 


your — —— — — — 


s Which ſe f.vioined to the ue e cafe, onder m, Term, 


17 Geo, III. 


* 


| + This map had been in the "poſſeſſion of Mr. Smith, the a ar; 
and was left by bim in the mapſion-houſe, when the ſame was purchaſed 
dy the defendant, till the year 1754, when, being found by the defendant's 


ſteward, it was redelivered to the ſaid Mr, Smith, who, in 1761, gave the 


in 


* 
* 


Eaſter Term, 15 Geo. III. 
in dhe ſaid pariſhes, A. D. 1648, per John Ker ſy, 
Philomath,“ was produced by the defendant, in ober 
| dience to the order of the court of ne | 


8: 


The defendant? $ colinſs objeAted to ie map 4 | 


ing admitted as evidence; but the judge, not think- 
ing it neceſſary to decide, whether the map was ftrit 


legal evidence or not, declared his opinion, that, as 


by the order of the court of Exchequer {which was a 
court of equity, and therefore allowed a greater *]ati- 
tude of evidence) the defendant was directed to pro- 
duce at the trial „maps, field books, and papers, and 
IP 7 woos that 55 it was en ee, 

„be the ſaid map, th MY *+ We? of the rector of 
Burnham Weſtgate, were marked with the letter (AA.) 
thoſe of the rector of Burnham Norton, with the let- 
ter (N. ) and* thoſe 'of the rector of Burnham Ulph, 
with the letter (O. ) but the een of oe rac 
Was not ex Wan EY 

Jahn MWilloch, a land ſurveyor, Aa heed for the 

_ plaintiff, depoſed, that, upon meaſuring: the lands 
marked MH. N. and O. in the map, by a ſcale, he 
found the quantity of the lands abuttalled ſixty- four 
is and d e 37 and EINE yore _ 


\ 


* 9 * 1 


PTY f ” —_— 
— n 


21 * e ee ox courts s of pity. held. 8 aal 
bound to adhere to the rules of Jaw, as to evidence and that their order 
for the production of books, papers, Cc. on a trial at law, did not prevent 
their being rejected as evidence, becauſe ſuch order is of courſe, and only 
diiects the mere production of them; for otherwiſe: deeds ordered to be 

produced, muſt be received as evidence, though unflaiped or forged, J. R. 


+ N. B. The judge” $. report, read in the court of Excbequer, hath 
thats words : % Ia the map, the glebe lands, lying in Burnbam We, Mate, 
were marked with the letter M. thoſe lying in Burnham Norton with the 
Etier N. and thoſe lying in Burnham Ulpb wick the letter O. N 
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poles. 


Later Term, 15 Geo. III. 
lands not avon; 7 acres and twenty-ſix 


\ 


John Huggins, another 3 for the plaintiff, 


depoſed, that he knew all the pieces ſo made up of 


the terrier, the map, and the ſurveyor, and proved 


the poſſeſſion of thoſe lands in the defendant or his 
tenants ; the contents of each piece were taken down, 


not from the terrier, but from Willocb's admeaſure- 
ment; and it appeared in many inſtances, upon com- 


pariſons, that the contents in the terrier did not 
agree with his admeaſurement, and that ſeveral pieces 
of land were marked M. N. and O. in the map, 
which were not mentioned in the terrier; ſo that 
the evidence of the terrier, the whe _ * * 


, contradicted each other, 


eee e wituals for the plain- 
tiff and Huggins, the former witneſs, ſwore, that 


mier- balls had been ploughed up by the defendant” 8 
orders. 


on the 8 of the * two old terriers 


were produced, one of the year 1709, containing fifty 
acres, two roods, twenty poles ; the other of the 
year 1716, containing forty-ſeven acres, one rood, 
twenty poles, and were both figned by the rector of 
the conſolidated pariſhes of Burnham Saint Mary, 
otherwiſe Burnham Weſtgate and Ulph, for the time 
being, and are ſet forth in the * appendix ; and there 
are ten other ſucceeding terriers, none 6f which ex- 


ceed fifty acres, and differ from each hor only in 
ſmall quantities. 


4 ” | Cf A = 1 1 — Pp * 
— — 
4 * — 


Which ſee den ling he roi caſe, under Hilary 
Term, 37 c. II. 


The 


N Bale Ferm, 15 Cen. Il. 
10 The defendant” s witneſſes alſo.coptradiQed tha evi 


Bae which was produced on the part of the plain- | 


tiff, to ſhew, that the defendant bad. given, orders to 
plow up the mier-balks, and in a particular inftance 
the evidence of Huggins was, invalidated:; Huggins 
ſwore to the plowing . up, miar · ball, belonging to 


N by the order 20 defendant's . 


P ice a1 but ds, by Fork orders, plough- 
ed up the fame with tears in his eyes; this was flatly 
denied; pon ed rere ne ne 
bale ſuch orders. | 


Mr. Salmen Eile witneſs for the. defendant, pro- 
duced, a grant in 4 Elia. whereby Richard Bunting 
granted to Edmund Barwell. the maſter, and the 
ſcholars of Chriſt Chunc, Cambridge, a.moiety of the 


rectory of . Burnham, otherwiſe, Rurnham Saint Ma- 


y, otherwiſe Barnbam Weſtgate, with the appurte- 
N in Burnham Saint Mary's, Norfolk, and all the 
glebe lands, and a.moiety, oft all, the tithes thereof, 
and proved, that the: maſters; and, ſchglars. were pur- 


ſying their claim againſt the defendant, but. the judge 
declared, that on the preſent, ilue; ng regard aught to 


be had to this grant, and eee, 


That if any glebe land belanged. to the rectory, 


in 17 165 the. plaintiff was intitled to it, though nei- 
ther he nor his predeceſſors were in poſſeſſian of it, 


that the di ifference of the terriers was immaterial ; that 
if the jury were. not ſatisfied with therexaCt quantity, 


yet, as ſome glebe land hach been proved, to belong 
to the rector, they were to ſettle the quantity; that 
if they believed the defendant had ordered the mier- 


balks to be plowed up, and that the quantity could 


not be proved, it ſhould be taken moſt ſtrongly 


e defendant ; that if the defendant, or his 


3 B4 tenants, 
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kon, Term, 15 Ged. III. 


tenants, were in poſſeſfion of any ob the lands of 
which the mier- balls had been ploughed up, the) Jury 


The en dasz Ailatisßed with . verdict, 
in that it found ſo large a quantity of land, as eighty- 
four acres to be in the poſſeſſion of the defendant, or 
his tenants, upon inſufficient evidence, and under 
the miſdirections of the judges, moved the court of 
Exchequer,. on i ꝛth November laſt, "that à new trial 
might be granted of the iſſue directed by the ſaid de- 
cree,. and an order was obtained for the plaintiff to 
ew rauſe, why a a new we our not be e 
Upon Mr. Bites Ren 8 dall Mr. -Serjeant 
Sayer's report of the evidence given on the trial, and 
on hearing counſel on behalf of the plaintiff, ſhew- 
3 ing cauſe againſt the laſt mentioned order, and read- 
bs ing the ſame, and alſo on hearing counſel on behalf 
1 of the defendant; it was therefore ordered, that the : 


Waal fextle the 5 of N rr e 7 'batk 
Ar has e 
| That the jury went out, 880 how afterwards re. 20 
1 turned, and aſked” the judge how many acres the 55 
| 9 aſſociate had taken down, and he told them eighty- #72 
| 1 | four, whereupon wad brougheT in 4 "dre for eighty 0 | 
1 dren ACTes. e | cg 155 nlp ; ; 


cauſe ſhewn againſt the laid order, ſhould be, and was 
thereby allowed, and that mo new. trial ſhould be 1 


c 
| | . e e c 
s LIN 1 

1 this WW on appeal Fil the aue, order under 

| en Ten, N wr, 7 e e . 


. 
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Micbaelmas 


* 


* 
ile 


e Term; 264 Geo. III. 


1 t 


% : o 


a 5 | ro 4+ A. D. 1775. 


In the Exchequer. 


5 ® Sir Sidney Stafford Smyjhe, Lord Chief Baron. 


Sir James Eyre. 
Sir James Burland. | 
Sir Beaumeunt Hotham. : 


" 


Edward 855 burlow, Arketn&ſC General. 
Alarander Wedderburn, Soli icitor General. 
| Jobs ohn, Recorder. of London, FIR 


Owen Liggd, Clerk, . — 1 Pine X 


"Hans Wintrop Mortimer, Ela; and 


S. 
Nobert Kirkman, Gentleman, 5 
i 
Tb * af the plainiff taken 8 the printed * 
peal⸗ delivered to the Lords, counſel, and parties 
concerned, previous to the hearing, with the ma- 


nuſcript Judgments of the Houſe indorſed thereon. 


N 27 chaelmas, 1773 the plaintiff bibel his 

bill of complaint in his Majeſty's court of Ex- 
4 as vicar of the pariſh of Stapenbill, in the 
county of Derby, againſt the defendants, ſetting 
forth, that the plaintiff was, and for ſeveral years 
laſt paſt had been, vicar of the faid vicarage, and as 
ſuch intitled, by endowment, preſcription, or other- 


0 


9 W * 


dene 


1 »The above is Ade! 58 ec The ne Weſtminſter Hall 


annexed! to 60 "The: Hiſtory, of tie. Faw Blackflene,” Octavo edit, 
82 * 
| wiſe, 


* * 
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pounds on the feaſt of St. Jobn the Baptiſt, in every 


year, ö 


Michaelmas Term, 16 Geo. III. 


wiſt, to all tithes of bay and grsſt, and elover cut 


for hay, and to all ſmall tithes ariſing, renewing, in- 


creaſing, and growing within the ſuid pariſh, and 


the titheable places thereof, and particularly within 
the village, townſhip, ot hamlet of Caldwall, lying 
within, and parcel of the ſaid pariſh, and that the de- 


- fendants had ſeverally been the owners and occupiers 


of divers farms, lands, and tenements within the 
ſaid hamlet, and that from Midſammer then laſt paſt, 

_. the defendants had divers titheable matters and things, 
ariſing, renewing, and growing on the lands occu- 
pied by them in the ſaid pariſh, the tithes whereof 
became due, and ought to have been paid to the 
plaintiff; ; it was therefore prayed, that the defend- 
ants might be-deerecd to account with the plaintiff, 
for the value of the ſaid titheable matters and things, 
and might pay to him what ſhould Rr to be due 
on the RC ſuch account. 


The defendants, by their aber to che faid bill, 
ſaid, that they were occupiers of certain lands within 
the hamlet or village of Caldwall, in the pariſh of Sta- 
 penbill, in their ſaid anſwer ſpecified and mention- 
ed, but inſiſted that the plaintiff was not intitled to 
any tithes. in kind of any titheable matters ariſing 


within the ſaid village or hamlet of Caldwall, either 


from the ſaid defendants or any other perſon whom- 


| ſever, owners or. occupiers c of any lands, tenements, 


or bereditaments, or zuꝝ payment in lieu or reſpect 
thereof, other than and except that from time imme- 


15 morial thery had been, 755 wi the Tee pro- 


faid af 8 time W the rae of fix 


ng 


| Michadimas Term, 16 Geo. w. 


year, for, and as 3 modus, and i in full- payment and 
- ſatisfaQion_ for, and in lieu of all tithes, rights, 
compoſitions, obyentions and emoluments what- 
ſoever due or payable to the vicar, , for the time be- 
ing,. of the ſaid pariſh of Stapenhill, from the inha- 


bitants, proprietors, and occupiers, of lands and te- 
nements within the ſaid 9 or hawlet of Cald- 


wall, in reſpect of ſuch lands and tenements, and 
the defendants contended that ſuch a modus or ancient 


payment of ſix pounds had been confirmed by imme 
0 morial cuſtom, as well as by a certain indenture, | 


bearing date 224 September 1676, in the words fol- 
| lowing, that is to ſay, 


ec Hae Jadentara | 250 ey Willielmum 3 
Paget, Baronem de Beandeſert, verum et indubitatum 
patronum vicariæ perpetue eccleſia parochialis de Sta- 
pepbill, in comitatů Derbiæ, Litchfeldie et Coven- 
triæ dioceſd, et Johannem Lucas, artium mag ifirum, 
vicarium per petuum eiuſdem vicariæ perpetus eccleſie 
parechialis de Stapenhill antedifd, ex conſenſu et aſſenſu 
reverendi in Chriſto patris et domini, domini Thom, 


providentis diving, Litchfeldiz et Coventriæ epiſcopi, | 


ex und parte; Samuelem Sanders de Caldwall, in co. 
mitatu et dioceſid prædidtis, armigerum, Edwardum 
Holland, de iiſdem, generoſum, Elizabetham Afton, 
viduam, 9 Webſter, Thomam Callingwood, 
Willielmum Cox, Georgium Thrumpton, de #/dem, 
yeomen, Thomam 1 Ricardum Capenhurſt, 
Thomam Baker, de | iiſdem, huſbandmen, Thomam 
| Jackſon, de iiſdem, carpenter, Thomam Corbitt de 
iiſdem, blackſmith, alioſque omnes incolas die ville de 
Caldwall prediad, Ricardum Bath de Linton, in co- 
mitatu Derbiz præuicto, et Robertum Nicklinſon, 4 


Swadlincote, in camitatu et diacgſid predifiis, huſband- 


9 a Williclmum Lowe, d Burton ſuper Trent, in 
comitatu 


% \7 
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Michaelmas Term, 16 Geo. III. 
comitatu Stafford) 4 a diocſa palit. thoemaker, 
Proprietarios et occupatores guarundem terrarum, infra ean- 
dem villam de Caldwall predicts Jacentium, « ex conſimili 


conſenſu et afſenſu reverendi i in Cbriſio patris a domini, 
domini Thomæ providentis divind Litchfeldiz et Co- 


ventrier epiſcaps, er alterd parte; TESTATUR * quod 


tam pro bono capellæ de CAL D WALL, infra villam de 
'Caldwall prædictam, et inbabitantium ville prædictæ, 


; quam pro bono eccleſiæ parochialis de STAPENHILL 


prædictd, de gud quidem wctle ſig dr Stapenhill predias, 
capella de Cald wall prædictd, membrum et; ac etiam 


pro, et in conſideratione ac quietantiæ, et finalis con- 


cordantiæ, omnium differentioſum et controverſio- 
fum, omnes et ſingulas decimas, . ob/ationes, obven- 
tiones, com poſitiones, aliaque jura, et emolumenta ec- 
ele gaſtica quæcungue, vicaria perpetus per petuæ eccle- 
fie” parechialis de Stapenhill ,predifid, per inbabi- 
tantes, poſſe eres, et occupatores terrarum, infra villam 
de Cald wall prædictd jacentium, debitas et ſolutas agrea- 
tum, concordatum, et concluſum eſt, et per præſentes inter 
partes prædictas, ex conſenſu et afſenſu antedicti reverendi 
in Chriſto patris, concor datum off et concluſum quad præ- 


alu Johannes Lucas, vicarius perpetuus vicuriæ per- 


petuæ eccleſia parochialis de Stapenhill prædict, ejuſque 


: Fucceſſores vicarii perpetui ejuſdem vicariæ perpetuæ, ſe- 


mel in qudlibet menſe, a annuation, in guolibet anno im per- 
pertuum divinas preces in capella de Caldwall prædicid, 
ſecundum formam libri communium precum, leget, et poſt 
lectionem earundem, juxth morem eccleſis An glicanæ, 
concionabitur; 3 prefatique incole de Caldwall prædictd, ac 
proprietarii et  occupatores terrarum infra. eandem. wil- = 
Jam Jacentium, omnes & fk uli, et berum beredes, ne- 


a " j 4a * - . . 1 an 


rr x 4 0 4-24 EÞ 39 34 102 — 24» 


„What' is here printed i in Roman (except names: 'and dates) is not ſo 
printed in the copy of this inſtrument ſet out by the plaintiff in his bill, 
but only i in 2 that copy which the defendant hath ſet forth in his anſwer, 
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| Michatlmas Term, 16 eo. III. 


: eutores,. adminiftratores, fooe fucceſorts, eidem Johanni 
| Lucas, E ſuccelſoribus ſuis, vicariis perpetuis eyuſdin 
vicariæ perpetuæ eccleſiæ parochialis de Stapenhill præ- 
Ad, ſummam ſex. librarum, legalis; manetæ Angliæ, 
in ; plenam contentationem, ſatisfaftionem, et exonerationem., 
omnium et omnimodum decimarum, jurium, com poſitio- 
num, obventionum, oblationum, juriumque, et emolumen> 
\ forum eccleſiaſticorum quorumcungue, infra eandem villam . 
de. Caldwall prædiiid, zualitercunque, creſcentium,. Pro- 8 
venientium,: renovantium, aut aligus modo contingenti- 
um, eidem vicario perpetuo, et quovis modo deb itorum, 
aut ſelvi conſuetorum, ad feflum ſancti Johan nis Bap- 
| tiſtæ, annuatim, in guolibet anno imperpetuum ſelvent 3 3 
idemgue Johannes Lucas vicgrius perpetuus antedictus, 
ejuſque ſucceſſares, vicarti perpetui -vicariae perpetuæ ec. 
cle 22 parochialis a de Sta penhill prædictæ, eandem funmanm 
: ſex librarum, in plenam contentationem, fatisfaftionem,. 
| ſelutionem,, et exonerationem omnium et Vingularium deci- 
marum, jurium, compoſitionum, ,obyenti lonum, oblati- 
onum, et emolumentorum / eccleſiaſticorum. quorumcungue 
predidtorum ; et ut prefertur quovis mods debitorum aut 
ſelvi conſuetorum imperpetuum ad feftum prædictum ac- 
8 cipient et recipient, IN CUJ us rei teſtimonium partes ad 
preſentes fegilla ſua tiſdem mutuo apponerunt viceſimo ſe- 
cundo die menſis Septembris, anne regni damini neftri Ca- 
roli Secundi, Dei gratid, Angliz, Scotiæ, Franciz, et 
Hiberniæ, regis, fidei defenſoris c. vicgſimo octavo, an- 
nogue Domini 1676. Et nos epiſcapus antedictus in fidem | 
et teflimonium præmi ſſorum ſigillum nofirum epiſcopate pre- 


ſentibus appoſuimus, Will. d Fagett Aa. MY Nees „ 8 
| Tho. * Litch, et Corentr. . 
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ee This Wenden made between wi 75 Ry 
Paget, Baron of Beande gert, the true and undoubted 
patron of the perpetual vicarage of the pant church 
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Michathites Term, 16 Geo. III. 


Arts, perpetual vicar of the fame perpetual vicarage, 
of the pariſh church of Stapenbill aforeſaid, with the 


conſent and aſſent of the reverend father arid lord in 


Chriſt, Thomas” by divine providence Lord Biſhop 
of Lirthfield and Coventry, of the one part; Samuel 
Saunders, of Caldwell," in the edunty and dioceſe 
aforeſaid, Eſq; Eiticard Holland, of the fame, gen- 
tleman,  Elizabith' Aſtor, widow, Thomas Weber, 
Thomas Colling ond, William Cox, Gtorge Thrumpton, 


of the fame, yeonien, Thomas Baxter, Richard Ca- 


proburſt, Thomas Baker, of the ſume, huſbandmen, 


Womas Fackſen, of the fame, carpetiter, Thomas Car- 


ztt, of the fame, blackſmith, and all and ſingular 
others, inhabitants of the ſaid town of Caldwal! 


afbreſaid, Richard Bate of Linton, in the aforeſaid 


coutity of Dry, aud Robert Nicklinſon, of Swazd- 
Uincote, in the cbunty and dioceſe aforeſaid, huſ- 
bandmen, and William Lowe of Burton upen Trent, 
in the county of Stafford, and dioceſe aforeſaid, 
ſhoemaker, proprierors and occupiets of certain 
lands, lying within the fame town of Caldwall afore- - 
ſaid, with the like conſent and aſſent of the re- 


vetend father and lord in Chriſt,” Thomas by divine 


providenee, Lord Biſhop of Litchfield and Coventry, 
of the other part, TESTIFIES, that as well for 
the good of the Chapel of CaLnwaALL, within the 
town of Caldwall aforeſaid, and of the inhabitants 


of the afoteſaid town, as for- the good of the pariſh 


church of STAPENHILL aforeſaid, of which church 
of Stapenhill aforeſaid, the chapel of Caldwall afore- 
ſaid is a member; and alſo for and in conſideration of 


an acquittance and final agreement of all differences and 


controverſies, of and concerning all and ſingular tithes, 
oblations, obventions, conpoſitions, and other eccle- 
ſiaſtical rights and emoluments whatſoever, to the 
perpetual vicar of the perpetual vicarage of the pa- 
11 church of Ga aforeſaid, due from, and 

pauayable 
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payable by we inhabitants, peſſeſſors, and occupiers - 


E. lande, Tying within the towh of 'Caldivall aſore- 


aid,” it's agteed, actorded; and concluded, and by 


theſe preferits,” between the "parties "aforeſaid, and 
with the'confent' and affent of the aforefaid reverend 
father in Chriſt, it is aceorded and concluded, thut 


the aforetuenxlened John Linas, che vicar perpetual, 


of the perpetual viearge, of the -pariſh church of 


Staprribill aforeſaid, and his. ſueceſſort, the perpetual 


vicars of the ſane perpetual vicarage, once in every 


month, annually, in every year, for! cer ſhall rad 


divine ſervice in the chapel of Caldwall aforeſaĩd, in 
the form of the book of common prayers, and af-- 

ter reading the ſame, according to the cuſtom of the 
church of England, ſhall. preach a ſermon; and the 
aforementioned inhabitants of Culdwalt «fortfaid, and 

the owners and occupiers of lands, lying within the 
ſame town, and all and every their heirs, executors, 


adminiſtrators, or their ſucceſſors, to the ſatne Jh 


| Lucas and his ſucceſſors, the perpetual vicars, of the 
ſame perpetual. vicarage, of the pariſh church of 
Stapenhill aforeſaid, ſhall for ever pay the ſum of for 
pounds of lawful money of England in full content, 
ſatisfaction, and diſcharge bf all and all manner of 
tithes, rights, | compoſitions, obventions, oblations, 
eccleſiaſtical rights and emoluments whatſoeyer, 
within the ſame town of Caldwall aforeſaid, however 


_ ariſing, proceeding, renewing, or otherwiſe. accruing, 


to the ſame perpetual vicar, or in what manner or by 
what cuſtom due or payable z 3 at the feaſt of St. John 
the Baptiſt, annually, i in every year. And the ſame” 
John Lucas, the perpetual vicar aforeſaid, and his 


| ſucceſſors, * the perpetual 'vicars, of the perpetual - 


vicarage, of the pariſh church of Stapenhill aforeſaid, 
ſhall for ever accept and take the ſaid ſum of ſix pounds. 
ia full content, ſatisfaction, payment, and diſcharge, 
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0 all and ſingular tithes, rights, compoſitions, obven- 
tions, oblations;and the ſaid eccleſiaſtical. emoluments 
whatſoever, and as mentioned before, zin whatever 


manner they did become due, or were uſed to be paid, 
| onthe. a ſoteſaid feaſt day, In witneſs. whereof, the 
| parties to theſe preſents have: mutually, affixed their 
. ſeals; thereto, 22d. September, in the. twenty eighth - 
: year of the reign of our Lord Cbarles the Second, by | 


the Grace of God, of England, Scotland, France, 2 
and Ireland, King, defender of the faith, &c; and in ö 
I the year-of our Lord 1656, And * aof the aforeſaid. 
| biſhop, in faith and. teſtimony of the, e -— 
1 eee preſents.“ Io mt av 93 
= 81 1 1 b 81 20: Fi 
[| S « Wil, +(L+ 8.J f boy \ Joby, 41.8 8 6 | 
43 + bas, The, (L. $.) Litchfi el a ONT 5 8 
= , li ai | | ] 
| | | . "Thec cauſe Feige bt. ie, ſeveral wits were ex- | 
|| 5 amined. on both' ſides, l 11511 to ale 1 
i Hp - 5291 210] biz ; t 
| ' On! the part of the plaintiff it it was, 149000, that 
— | the ſaid village or hamlet. df Caldiall is part. of the 
Þ | pariſh. of Stapenhill, and that the inhabitants of Cald- 1 
1.x well "contributed to the 9 of Segpenbull church. | I; 
1 1 4 Te was alſo proved, "that the vicar” of Staponbill for 
5 1 [ the time being, had, as s far back as the memory of p 
f 5 [ witneſſes went, collected and fecelved tithes in kind te 
ö ö ! for all bay, clover, lamb, wool, fruits, eggs, and p. 
1 | piggs, and other ſmall tithes ariſing v within the other ſt 
} I! parts of, the ſaid pariſh, not 90 of the er of 
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"On the part of the defendants i it was. proved, that. 
Caldwall-was a chapelry, i in which there was a chapel 


of ſome antiquity, repaired by the inbapitantz of the 
hamlet af Caldwall. | | 


* 


* » N i 
2%, OY 2 
* 7 4 F. * s 


11 was alſo proved; gy * the 5 of fix 3 had 
been raiſed by a levy according to the pound rate, 
and paid for many years to the vicar of Stapenbill fac 
the time being, and they alſo proved that tithes in 


| kind of the ſeveral articles claimed by the bill, had 


not, during the memory of living witneſſes, been paid 


to the vicar of Noe: 


The (aig cauſe. came on to be heard, 8 the 


| barons of the court of Exchequer, on 11th December 


1775, on the hearing of which cauſe, there, were 


produced and read, on the part and behalf of the 


plaintiff, the indenture dated 220 September, 1676, in 
the defendant. 8 ere pas mentioned. | 55 


An exhibit marked ( C. ) bln A terrier, dated 2 34 


June 1665, ſigned Jobn Lucas, and others, wherein 


is the AY entry, Viz. 


% 


Item, pigs, geeſe, wool, and lamb are paid in the 


pariſh of Stapenhill, and town of Caldwall, according 


to the antient law, /#tus ab lactatu debet eſſe, antequam 


prefletur, (to wit) when they are weanable, or ot 
1 to live without the dam,” NE NON 


T ler, hay, TORT fax, calves, colts, all man- 
ner of fruit and' Eafter offerings, are paid in.the pa- 
riſh, and from all the town of Caldwall, without ex- 


ception, for this vicarage ancient] y was ne em- 
aalen minulis n, 7 | 
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Ai exhibit marked (A.) being a terrier dated gt 
m Me 1 719 wherein i is the e r 


K All manner of tithes (eg corn only) as 
pigs, geeſe, wool, lamb, calves, colts, eggs, hay, 
hemp, flax, and all manner of fruit and Eaſter of- 
ferings, have formerly been paid in kind to the vicar 
of Stapenhill, by the inhabitants of Caldwall; but by 
an agreement made between the vicar and the faid in- 
habitants bearing date 22d September, 1676, by the 
conſent of the patron and lord biſhop, declared by 
their being * parties to the ſame, the ſaid inhabitants 
pay in lieu of all tithes and profits due from thence 
to the vicar, the ſum of ſix pounds yearly, on St. 


Baptiſrs day, which the 2 warden gathers and 
*. the m7 it becomes due“ | 


An exhibit marked (B.) 1 680 terrier, dated 12th 
Fuly 1726; anexhibit marked (D.) being a terrier, 
dated 3oth October 1701; and an exhibit marked (E) 
being a terrier, dated 2d February, 1705; and on be- 
half of the defendants there was produced and read a 


terrier dated 23d Fune 168 2, wherein i is contained the 
following entry, VIZ. 


125 Item, pigs, geeſe, wool, and lambs are paid in 
the pariſh of Szapenhill, excepting Caldwall, accord- 
ing to the ancient law, fetus ab laclatu debet eſe ane 


quam prefietur, (to' wit) when they are weanable, or 
of ſtrength to live without the dam,” 


« Item, Gx pounds of FEE Np FI LOR the town 
of Caldwa!!, hay, hemp, 2 e colts, all 
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manner ; 
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Michaeimas Term, 16 Geo. m.. Y 
manner, of fruit, and Zafter offerings, are paid in 


the pariſh, excepting Caldiuall, for this Mud an- 
| cently. Was eee » omnibus minutis decimis.“ 


4 


On reading this written n evidence, and the depoſi- 
tions, the .court of Excheguer ordered and decreed, 


that it be referred to the deputy remembrancer of the | 


ſaid court to take an accaunt of what was due to 
the plaintiff from the defendants reſpectively, for the 
value of the tithes demanded by the bill; and that 
the ſaid defendants ſhould pay to the plaintiff what 
upon ſuch account ſhould be found due to os, for 


the value of the ſaid reſpeRive . 


„ * 15 caſe of the dey . as Rated by N in 


rinted appeals preſented to the Lords, counſel, el, 
| parties concerned, previous 10 the hearing, 


5 with the manuſcript N. 2 of the Houſe i in- 
 dorſed thereon. 5 


The rectory of the BE df elk i in the 


county of Derby, with the two chapelries of Call- 


wall and Næuball, was formerly an appropriation be- 


longing to * EW Ne wb * 
| . Trent. 


After the diſſolution of the greater monaſteries the 
rectory impropriate with the great tithes of the ſaid 


| pariſh-and chapelries, and the advowſon of: the vicar 


age with-thoſe chapelries annexed, and the manor of 


Caldwall and other large eſtates were granted to an 


anceſtor of the preſent Lord Paget, in whoſe family 
the adyowſon has ever ſince remained, but the manor 
and great tithes of Caldtvall were long ſince e 
to an anceſtor of the defendane'Mr. Os 


Th 0-7 5 


The vicarage ah of, the, townſhip of 3 


Bill, which i is extenſive, and the vicar from that town- 
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Michatlnas Term, 16 Geo: II 
hip has uſually received tithe hay and alt ſmall 
tithes, or ſome compoſition i in lieu thereof, but from 
the chapelry of Caldwall, which conſiſts of the village 
or hamlet of Caldwall, or from the chapelry of New- 
"hall, which conſiſts of the Joint hamlets of Newhall 
and Stanton Ward, there never has, in any inſtance 
within memory, been paid any tithe in kind what- 
ever; on the contrary the defendants inſiſt there has 
been immemorially paid to the vicar, by the inhabit- 
ants and occupiers of lands and tenements in Caldwall, 
in lieu of all vicarial tithes, the yearly ſum” of ſix 
pounds payable on Midſummer day, which ſum has 
been uſually raiſed according to a pound rate, levied 
and aſſeſſed within the chapelry of Caldwall, by a 
levy called the parſon's levy, and in proportion to the 
rents and yalue of lands in the chapelry of Caldwall, 
and a ſum of ſix pounds three ſhillings has, in like 
manner, been annually paid to the vicar, by the in- 
habitants and occupiers of lands and tenements, 
within the chapelries of as and e Ward. 


The townſhip of Stapenbil ind the two . | 
have alwags been conſidered as three diſtinct diſtricts; 
the inhabitants of each maintain their own poor only, 
and chuſe their own chapel wardens, en of the 
poory and g bite 5 


There are no remains, &f any chapel i in n the lar 
of Newhall and Stanton Ward; but in Caldwall there 
is a very ancient chapel, where the vicar of Stapenhill 
has, at ſtated times, always officiated ; and the in- 
habitants of Caldwall have always repaired this chapel, 
except the chancel, which has been repaired by the 
defendant Mr. Mortimer only, and by his anceſtors ; 
and the inhabitants of ee ace ths Sov} in the 
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The pariſh of Caldwall is of the yearly value of 
about eight hundred pounds; it contains nine hun- 
dred and fifty aeres of land, whereof ſix hundred and 
ſeventy are the freehold and inheritance of the de- 
fendant Mr, Mortimer, and one hundred acres are 
the inheritance. of Joſeph. Fowler, clerk, : (whoſe te- 
nant is the defendant Mr. Kauer and oy reſt Ly 
: longing to other ON. 


The oak or ro 15 Vale 00 Stanton | 


Ward are rather more extenſive than Caldwall, but | 


nearly. of equal value. bs 
In the reign of his Majeſty king Charles the ſecond, 

ſome diſputes; having ariſing between the then viear 
of Stapbenbill, and Samuel Sanders of 'Caldwall. Eſqr; 
(ir. Mortimer” 5 anceſtor) and the other inhabitants. 
of Caldwall, concerning the divine ſervice. uſed. at 
7 and necellary to be performed at that chapel, and the 
Vicar having, on that occaſion, ſet up ſome claim of 
tithes, or ſome compoſition, in lieu, to which he was 
not intitled ; therefore, and. to prevent diſputes. and 
diſlentions wo tbe future, and to perpetuate. the me- 
mory, as well of the modus or ſtipend the vicar for 


the time being was intitled to, as of the duty to be 


performed by him, an indenture, framed under the 
ſanction and authority, and under the ſeal of Lord 
Pager, then the patron of the vicarage, and of the 
Biſhop of Litchfield and Coventry, the dioceſan and 


ordinary, was made and executed in the followiag 
by Words: 3 


» 
* 4 
mW 97 290 RE 2 Oe I 44 1. 


— 


* 1 e 


— 4 — 1 * 4 | 22 * 
. "(aj indento; Wich a tranſlation, is copied aide the plintif's 


caſe in this cauſe, it was not thought neceſſary to repeat it here, eſpe. 


cially as it is verbatim the ſame, except that the copy 1 out 1 ey de- 
ant, in his vn nnen. 
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Michaelmas Term, 16 Geo. III. 
The ſeveral vicars for the time being, and the in- 
habitants of Caldwull, ever ſince the execution of this 


deed, have been ſo well ſatisfied of the juſtice of it, 
that it has in no inſtance been departed from, either 


in reſpect of the modus or ſtipend, or of the vicar's 


duty till Mi dfummer” 1773; pte vious to which time 
the plaintiff Mr. Zlyd; who had then been vicar of 
Stapenbill four or five years, gave notice to the inha- 
bitants of Caldwall, that he would no longer accept 


of the yearly ſum of fix pounds, but ſhould inſiſt on 
the payment of tithe hay, and all ſmall tithes in kind; 


with which demand the' defendants 1 refuſed 


to comply, therefore, 


The plaintiff Mr. 457 flled his bill in lle court 


of Excheguer, in Michaelmas term, 177 7 againſt the 
defendants, thereby ſetting forth, that the vicars of 
Stapenbill, during his incumbency and long before, 


were intitled by endowment, or preſcription, to all 
tithes of hay and graſs, and clover cut for hay, and 


all ſmall tithes arifing within the pariſh'of Stapenbill, 


and titheable places thereof, and particularly, within 
the village, townſhip, or hamlet of Caldwall, lying 


within and parcel of the ſaid pariſh; and charging 


that the' defendants had occupied divers lands and te- 


nements in_Calawall, from which hay and cloyer, 


and other things titheable to the vicar, had been pro- 
duced, the tithes whereof the defendant had refuſed to 


make any ſatisfaction for, and Rating the notice by 
him the ſaid plaintiff given, by which he had refuſed 


touccept of the ſaid annual ſum of ſix pounds, as a 
compoſition from the inhabitants of Caldiuall, and the 
bill prayed an accompt and ment of the e 
from as Jefendantsc>i- 0 oma 


To this bill the deferdits put in Mehr Aer in 


Trinity term 1774, and; — inſiſted, that mw 
| „ 
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had been immemorially paid by the inhabitants, pro- 
prietors, and occupiers of lands and tenements, with= 
in the village, townſhip or hamlet of Calduall, to the 
| plaintiff and the vicarsof Stapenhill for the time being, 
the ſum of fix pounds on the feaſt day of Saint John the 


Baptift in'every year, for and as a modus, and in full 
payment and ſatisfaction for, and in lieu of all tithes, 


rights, compoſitions, obventions, and emoluments 


whatſoever, due or payable to the ſaid vicar, from. the 
inhabitants, proprietors, and occupiers of lands and 
tenements in Caldiball, in reſpeR of ſuch lands and 
tenements; and that the ſaid yearly ſum of ſix pounds 
hat been immemorially paid by a pound rate, in 
manner before mentioned ; and that there had been 
immemorially à church or chapel at Caldwall, pe- 
culiarly appropriated to the inhabitants of Caldwall, 


where the vicar of Stapenbill had immemorially offi | 


ciated'; and they inſiſted that the ſaid indenture, dat- 
ed 22 September, 1676, which they fet forth verba- 
| tim, was made to prevent ſuits and diſſentions, and 


to perpetuate the memory as well of the divine | 


ſervice then performed, and of right to be performed, 
by the vicar of the ſaid chapel, as of the mbitus'or ſti- 
| pend wſually paid, and of right due, and that the 


modus or ancient payment of ſix pounds having been 


confirmed by immemorial cuſtom, as well as by the 


conſent of parties, and the ſanction and authority 
of the patron and ordinary, the ſate ought not to be 


et aſide of avoided; and they contended, that the 


-anicient payment of fix pounds three ſhillings by the 


inhabitants of the chapelry of Newhall, and Stanton 


Ward, being i in all reſpeQts ſo ſimilar, was $ a further 
confirmation of the antiquity of the payment, for 
Caltwall, and the defendant Mr. Mortimer admitted, 
he occupied one hundred acres of his own freehold 
lands in'Caldwall, whereof fifty acres were in tillage, 
3CcC4 twenty 
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Micbaelmas Term, 16 Geo. III. 


twenty mowed. and forty in paſture; and the defend- 


ant Kirkman admitted he occupied all Mr. Fowler's 
lands i in Caldwall, whereof thirty acres were ig till- 
age, twenty mowed, and fifty fed; but as no tithe 
in kind had, within the eee man, been had 
or taken by the vicar of Stapenbill, nor any payment 
or compoſition for the ſame, except as aforeſaid, they 


inſiſted they were not liable to accompt for 2 value 
of the tithes. 5 


1 40 


"The plaintiff having replied to this er, 
divers witneſſes were examined, and the plain- 
tiff proved, that the tithe of hay, and other ſmall 
or vicarial tithes in Caldwall, if gathered in kind, 


were worth ſeyenty- ſeven pounds a year, but the | 
| plaintiff did not prove any endowment, or any. in- 
8 ſtance, that tithe of any kind had ever been received 


by any vicar of Stapenbill, from any dphapitags or 


ee of land i in . Caldwall, * 


On the ee the 3 proved... = 


many witneſſes, that the ſum of ſix pounds had been, 


beyond time of memory, paid in manner. before 
ſtated, and ſeveral ancient perſons proved the ſame 
from the declarations of other ancient perſons, .who 


5 had been long dead, and particularly Thomas Harvey 


depoſed, that he had frequently heard his father de- 
clare, (who died thirty-five years before, at.the age of 


| threeſcore and ten,) that fix pounds were, all his 
time and long before, paid to the vicar by the inha- 


bitants of Caldwall; and the defendants Drove: * 


other facts ſet forth i in the anſwer. 


"Oe the hearing of this cauſe before the barons of 


his Majeſty's. court of Exchequer, on 4 December, 
5 177 55 their honours Ns pirated, to 'order and decree, 
| that 


- Michaelmas Term, 16. Geo. III. 


that it ſhould be referred to the deputy remembran- 
cer of the ſaid court, to take an account of what was 


for the value of the tithes demanded by the bill, 
with other uſual directions; and it was further or- 
dered, that the defendants ſhould pay to the plaintiff, 
what ſhould be found due from them reſpectively 


time. 


— | 


* 


15 the We ie. the Plaintiff 8 and the 
court of Exchequer was pleaſed to admit, 28 evi- 
dence, a terrier dated 23 June, 1765, appearing to 
be ſigned by the vicar and churchwardens, but 'not 
ſigned by the ſaid Samuel Sanders, as any other inha- 

bitants of Caldwall, to which the defendant's Counſel 
2 but the en was overruled. 0 vurt 


we . LEY 71 
Nel * 2 


See chis 3 on eurer. 3 Hi, pres, 


due to the plaintiff from the defendants reſpectively, 


by the deputy remembrancer, for the value of their 
ſaid reſpective tithes, but without coſts to that : 
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Annen nn 16 Geo. n | 


December 18. A. D. 1776 


[In che Eav. 


| urge Trevi dende vice of the 3 
Pariſh church ef Euſbam, in 


bl 
4141 3 1 


N WE of Cr. 


my Whitehead, who was, in 5 


year 1771, owner and 


5 5 5 of . three. tehements, ee 
within the townſhip of Lille 


. 


Sutton, in the ſaid pariſh of 


Eaſtham, and occupier only of . E. 7 


iwo other tenementy there, un- 


der Thomas Whittle, gentle- | 


man, the ownet theredr ; all 


which in 1771, and the three 


firſt for many years preceding, 
had been occupied as one farm, 
or tenement, within the ſaid 
pariſh: Ralph Davis, occupier 
only, in 1771, under George 


Bundel, and George Robins, 
__ gentlemen, of four tenements 
in the townſhip of Great Sut- 
ton; all which were in 177 1, 


and for ſeveral years preceding 
had been occupied as one farm, 
or tenement within the ſame 

_ pariſh 3 Elizabeth Bateman, 


13 
, 


\ Defendants, 


occupier 


x =—_— 


— — 
D 


EVE ion te Ah. 


Michatlmas Term, 16 Geo. III. 
occupier only, in the ſaid F 
1771, under. bomasCholmondeley © _ : 

7 Eſq; of certain lands incloſed 
in 1735, from the waſte or | 
commonable lands, within the | 
of townſhip of Great Sutton afore- 1 0 
laid, called Motherleſs yes | 210 
Thomas Maddock, occupier of 
nine tenements, or parts of te- [3 18 
nements, in the rownſhip off 
M bitely: and Jobn Orton and“ 
Jiebs Healing, occupiers in ſe- 1 ; 5 
veralty, of the townſhip, or 194175 * 2 
demeſne of Netherpoole, within: |. 
| ther laid pariſh of een 555 K* 1 55 
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„ The caſe of the plaintiff; ao flat bn Ig 
"i delivered to the Lords, counſel, and parties 
concerned, previous to the hearing, with the manu- 


— feripe j f the Ty en thereon.” 


: H E plaintiff was induQed into the vicarage 
1 of the pariſh of Ea/tbam, in March 1766, 
(where he has ever ſince reſided), on the preſentation ' 
of his preſent Majeſty ; the right to preſent thereto, 
for that turn, being veſted'in the crown by lapſe. In 
Auguſt 1767, he was again preſented to the ſame 
vicarage by the dean and chapter of Cheſter, the pa- 
trons thereof, his former preſentation having become 
void by his acceptance of a ſmall curacy adjacent to 
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The ease een of the plaintiff died in- 


ſolvent z and the incumbent who preceded him lived, 
Wk - 28 


764 


Bill filed in 
Hilary Term, 
r 


Tithe of hay 

only demanded: 
from the pre- 
fear eerie 
by the plaintiff 
bill. 


Mithaelmas Term, 16 Geo: III. 


as it were, upon charity. The income of this vis 
carage, when the plaintiff ſucceeded to it, (although 


the pariſh is opulent and extenſive) did Not ny 


to thirty-five * off ann, gt 


Ms W ; : "ow 1 
6] "= ; 0 471 
* 


After n ineffectual aneh to DIET 19 y re- 


ference an arbitration, what he conceived to be the 


rights of this vicarage, the plaintiff at length exhibited 


a bill of complaint, in Hilary Term 1972, in the court 


of Exchequer at Maſiminſter, againſt the defendants; his 


bill ſtated, That the ſaid vicarage was, and from the 
time whereof the memory of man-was not to the con- 


ce trary had been, endowed with the tithe of all and 
„ all manner of hay, bay-graſs, agiſtment tithe, 
<« and all other ſmall tithes ariſing within the ſaid 
«. pariſh ;*” and it was brought againſt all the de- 
fendants for an account of the-tithe of hay in kind, for 
the year 1771, and againſt tte of them, John Oxton 
and John Healing, for an account of eben titbes al ſo 
in Ow" year. AAA + | . 


Se 4 & 
15 


Tbe A x after having deans the plaintif 
with an inſufficient anſwer, to which exceptions 


'* were taken, anſwered more particularly in Trinity 
Term 1773. The parties went to commiſſion in 


1774, which ſat upwards of forty days; in the 
courſe of which time the plaintiff was obliged to 


prove his preſentation, inſtitution, and induction; 


theſe matters being refuſed to be admitted by the 
ſolicitor for the defendants, although he had then 
been incumbent of the ere . of * 
years. 

It appeared, by admiſſion i in the . . by 
proof in the cauſe, that the pariſh of . con- 
tains ei 'ght townſhips, viz. 

| Eat, 


\ 


/ 


| Michaehnas Term, 16 Geo. III. 


ee ee "Ts Eoftham cum  Phmyard is Carli. 
| e 19" 2g" (of which the demeſne 
lands are about one half ; th 
. Childer-Thornton. 5 
8 Over- Pool. . 
my 5. ' Nether-Poole (the demeſne lands 
of which, and the townlbip, are 
| | commenſurate), | 
"The Sales | in | 6. Little Sutton (of nt the demeſne 
ſuit by the plain- | | lands are about one third part). 
_— Sutton. 
lated, except the 
cemeſng of Little [7 8. Whitby (part only of which town- 
cs I fhip is fituate within the pariſh of 
Eaſtbam, the reſt lying within the 
8 n pariſh, e 


; The -reory a this 2 together 9 the 


whole of the townſhips of Eaftham, Over- Poole, Little 
Sutton, Great Sutton, and Whitby, were anciently part 
of the poſſeſſions of the abbey of St. IWrburgh, in 
Cbeſter, one of the greater abbeys of the Benedictine 
order; and became veſted in the crown upon the 
diſſolution of that religious OF 


The inſtrument of endowment 5 this vicarage 
(granted, it is preſumed, by the abbey) is now loſt, 
But it was proved by the plaintiff, or otherwiſe ad- 
mitted in the anſwers,” that the tithe of hay in kind 
had been immemorially yielded to the vicar through 
out three townſhips, Eaſi ham, Childerton, and Over- 
poole 3 and in part of two other townſhips, viz. 
throughout the townſhip of Hooton, except the de- 
| meſne lands, and in Whitby, for lands lying in the 
pariſh of Eaſtbam, and belonging to houſes ſitu- 
ate within the 22 of Stole: and further, that a 

hy | com- 


IT 


St, W. erburgh, 


Thomas Mercer, . 


- Fobn Croft, 


Ann Croſs, 
ThonasEdwards, 
Richard Walton, 


7 Critebley, 


liam Ed- 
<vards, 
Tema; il. 
liams, 
Rickard Kin- 
drick. 


A ppendix, No. 1. 
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compoſition, which all the plaintiff's witneſſes agreed 
had been conſtantly underſtood in the pariſh to be 
_ payable in lieu (inter alia) of tithe hay, had been re- 
ceived by the yicar in the remaining parts of the pa- 
riſh (except thoſe which were the objects of the 
- ſuit); namely, from the reſpective halls and de- 
meſnes of Heston, and Little Sutton. And, as to 
ſmall tithes, it was on all ſides agreed, that they were 
due to the vicar in  kind,, or ſub modo, ont 
the pariſh. 


It appeared alſa clearly in TY that the i impro- 
priators had never collected, or taken, in any part of 
the pariſh, any tithes, either in kind, or otherwiſe, 


. fave thoſe of corn and grain only; although ſuch of 


tiam 3 


them, as were owners of the ſeveral demeſnes before 
mentioned, fand their tenants, had retained the tithe 

of hay, and the ſmall tithes, ariſing thereon : which 

retainer, however, was accounted for by the general 


moduſes, or com poſitions, paid to the vicar from thoſe 
demeſnes, 


Thus ſtood the general, 3 facie title of the 
plaintiff to recover, evidenced on the ground of pre- 
ſcription, which infers an original endowment. 


The defence; which William Whitehead ſet up, is 
reducible to the two following points : 


1. That the tithe of hay, ariſing withio the 
townſhip of Little (as alſo of Great) Sutton, 
was granted by Queen Elizabeth, in the 22d 
year of her reign, as part of the rectory of 


the pariſh; to Hugh i (n an- 
ſwer, fol. 16. 


| Th 1 That the W of tenements in Little 
Sutton, in 1733, from Charles Cholmondeley, 
Eſq; (deſcendant of ſaid Hugh) and particu- 


| larly this defendant, and T hamas Whittle, pur- 
chaſers 


 Mighaelmas Term, 16 Geo. III. 7% 
chaſers of the ave tenements occupied by this 
delfendant in 1771, did, at the ſame time, 
purchaſe the tithe of hay ariſing thereon. 958 
cond anſwer, fol. 36 to 43. 


AK 


The grant, here. infifted on, is {% far as ſeems 
material) in theſe words: 7 


4 cc Dimas ac concedimus p*fat” Hugoni 00 Elia. 


| ©. mondeley, &c. omnia & ſingula man'ia * 
« d'nia, meſſuagia, &c. glebas decimas ob- tor. 


* Jacy'es, & c. NOSTRA quæcunq; fi- 
„ tuat' in villis campis p'ochiis ſeu hamlet- 
tis ee Sutton in Wireball Eftham Plymyard _ * 
& Childer-Thornton Over- Poole Nether-Poole 5 
% Sutton Magna Sutton P'va Whitby, &c. in 
e difto com” Ceftr* dictis rectoriis vel earum 
„ alicui ſpectan vel p tinen que ut pars vel 
* jpoſſeſſionꝰ monaſter' ſ c Wereburge Ceſir 
4c nuper difſolut” fuerunt aut extiterunt” &c. 
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_ - ©. Except? tamen advocationibus & jur' patro- 

& natus vicariar* noftrar” de Eaſtham &c. 

t cum o' ibus terris glebalibus decimis obla- 
« co'b's p'ficuis & aliis hæredit' quibuſcunq; 
<< eiſd* vicariis ſeu eorum alicui aliquo modo 
66 GO five * tinen Ke. 
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1 . We give and grant to the ee Hugh Cholmonde- 
ley, Cc. all and fingular OUR manors, domains, meſſuages, Qc. glebe, 
tithes, eblations, &e, whatſoever, fituate in the towns; fields, pariſhes, or 
hamlets of Sutton in Wireball, Efbam, Plymyard, Childer Thornton, Over. 
Poele, Netber-Poole, Great Sutton, Little Sutton, Whitby, &c, to the ſaid 
rectories, or to either of them belonging, or appertaining, in the ſaid 
county of Cheſter, which were deemed part or parcel of the poſ- 
ſeſſions of the monaſtery of St. Verburgb, at Chefer, lately diſſolved. 


Except, however, the 2dvowſons and: rights of patronage of our vicar- 
ages of ZCaſtbam, &c. together with all glebe lands, tit bes, oblations, 
profits, and other hereditaments whatſoever, to the ſaid vicars, or to we 


of them, Wenn Oc, N. . E 0 
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compoſition, which all the plaintiff's witneſſes agreed 
had been conſtantly underſtood in the pariſh to be 
_ payable in lieu (inter alia) of tithe hay, had been re- 
ceived by the yicar in the remaining parts of the pa- 
riſh (except thoſe *which were the objects of the 
- ſuit); namely, from the reſpective halls and de- 
meſnes of Hooton, and Little Sutton, And, as to 
ſmall tithes, it was on all ſides agreed, that they were 
due to the vicar in 1 kind, or 7 modo, e e 
the pariſh. 

It appeared alſa clearly in x proof, that the i impro- 
priators had never collected, or taken, in any part of 
the pariſh, any tithes, either in kind, or otherwiſe, 
| fave thoſe of corn and grain only; although ſuch of 
them, as were owners of the ſeveral demeſnes before ; 
mentioned, ſand their tenants, had retained the tithe 
of hay, and the ſmall tithes, ariſing thereon : which 
retainer, however, was accounted for by the general 


moduſes, or compoſitions, paid to the vicar Frm thoſe 
demeſnes, 


Thus ftood the general, 3 facie, title of the 
plaintiff to recover, evidenced on the ground of pre- 
ſcription, which infers an original endowment. 


The defence, which MVilliam Whitehead ſet up, is 
reducible to the two following points : 


1. That the tithe of bay, aifiog michia the 
townſhip of Little (as alſo of Great) Sutter, 
was granted by Queen Elizabeth, in the 22d 
year of her reign, as part of the rectory of 


the pariſh, to Hugh Cholmondeley, (Seng, an- | 
ſwer, fol. 16.) 


2. That the purchaſers os tenements in Little 
© Sutton, in 1 733, from Charles Cholmondeley, 
Eſq; (deſcendant of ſaid Hugh) and particu- 


_ larly this defendant, and T homas Whittle, pur- 
chaſers 


chaſers of the hve tenements e 
| defendant in 1771, did, at the ſame time, 
purchaſe the zithe of hay ariſing thereon, We 


cond anſwer, fol. 36 to 43. 


* 


The grant, here. inſiſted on, is ( far as ſeems 
nnn in theſe words: : 


„ Damus ac concedimus pꝰfat Hugoni Chet. Grant, 22 Ex. 
* mondeley, &c, omnia & ſingula man'ia te Hugh c. 
a d'nia, meſſuagia, &c. glebas decimas ob- mY * 
Laco es, & c. NOS T RA quæcunq; ſi- 
„ tuat' in villis campis p'ochiis ſeu hamlet- 
ce tis de Sutton in Wireball Eftham Plmyard * 
& Childer-Thornton Over-Paole Nether- Poole . 
«© Sutton Magna Sutton P'ua Whitby, &c. in 
« dicto com” Ceftr* dictis rectoriis vel earum 
* alicui ſpear” vel. p'tinen' quæ ut pars vel 
* & poſleflion* monaſter* 1*c'z Wereburge Ceftr* 
4 nuper diſſolut' fuerunt aut extiterunt” &c. 


* Except? tamen advocationibus & jur* patro- 
„ natus vicariar* noſtrar' de Eaſlbam &c. 
-, os n 8 decimis obla- 
c co'b's p'ficuis & aliis hæreditꝰ quibuſcunq; 
65 ciſe? en ſeu eorum alicui aliquo modo 

46 ſpetan' ſive uh einen dee. 
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i. e. We give and grant to the before · named Hugh Cholmonde- 
dy, Cc. all and ſingular OUR manors, domains, meſſuages, Ic. glebe, 
titbes, oblations, c. whatſcever, ſituate in the towns; fields, pariſhes, or 
hamlets of Sutton in Wireball, Eftbam, Plymyard, Childer Thornton, Over. 
Poole, Netber-Poole, Great Sutton, Little Sutton, Whitby, &c. to the ſaid 
rectories, or to either of them belonging, or appertaining, in the ſaid 
county of Chefter, which were deemed part or parcel of the poſ- 
ſeſſions of the monaſtery of St. Werburgh, at Cheſter, lately diſſolved. 


| Except, however, the advowſons and rights of-patronage-of our vicar- 
ages of Zaſtham, &c. together with all glebe lands, tirbes, oblations, 
profits, and other hereditaments whatſoever, to the ſaid vicars, or to _y 
of them, wy manner . appertaining, Tc, J. R. 
WES Except 
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Rental of 3 
abbey of * 
Werhurgh, 10 


2433. 
Exkibir 36, 


not, it was contended, prove the firſt points inſiſted 


Hen. bo A, D. 5 


a —— i. 


Michaelmas Term, 16 Geb. III. 
The words of this grant, being general only, did 


on by this defendant; nor was his aſſertion true; 
the tithe of bay in Little Sutton never did compoſe any 
part of the rectory there; 5. as appeared from the fol- 
90K evidence. | | 


. The rental of the poſſeſſions of the abbey of 
St. Werburgh, taken 10 Hen. VI. It is long 
and particular. It mentions the abbot's te- 
nants by name, gives the lands, held by each, 
to the fourth part of an acre, and the A paid 
by each to a fingle obolus. And in this ren- 
tal the decima garbe is the only tithe claimed 
by the abbot, as his property, within'the pa- 
riſh of Eaſtham; although in other pariſhes, 
where he poſſeſſed other tithes, they are par- 
ticularly recorded therein, even to the alta- 
ragium. The words of this rental, reſpect- 
ing the townſhips of Great and Little Sutton, 
(after a minute detail of the particulars juſt 
mentioned) are as en. | 
64 Et ſciendꝰ eſt q'd tenent” de Magna Sutton 

«©. & Poa Sutton, dabunt d'ino ad ejus vo- 
< luntat' pro qualibet bovat' tre dim' 

= “ quart” aven' pro rent otes, et pdci* tenent” 

e & tenent' de Whitby. & Overpull caria- 

56 bunt decim* carb de eiſd' villis wane 

| : £55 46 ie 


— —_—_— * — ” * 15 — — _ _- _ 


| ſhall give to the lord, at his will, for every oxgang of land half a quarter if 


- and give, for every oxgang, one cock and ten eggs, c. F. R. 


> [ „ f : 
* « And it is to be known, that the tenement of Great and Little Sutton 


of oats for rent otes z and for the aforeſaid tenement, and the tenement 
of Whitby and Ovens, ſhall carry tithes of grain from the ſaid' villages 
to the manor of Sutton, at their own expence ; and ſhall carry fire-wood, 


1 | ws. es. oh 


- 5 


*. 


a Ws 


Michatimas Term, 16 Geo. III. 


ce man'iu' FR Sutton, ſuis p'priis expenſis 


et cariab' lignu' focal' & dabunt pro 
* 'qualibet bovat' una? bene & X 
57 — ove. Oc. 


IT. Thomas Walker 3 that he and his late 
father, ſucceſſively leſſees of the impropriate 
rectory in Litile Sutton, never received, and 

that he, as leſſee of the ſame, does not now 

receive, any other tithes than corn and grain, 
within the ſaid townſhip. 

UI. The TORS WO of all the net wit- 

_ uniformly proved, without any contra- 
| diction from thoſe of the defendants, that the 
impropriate rectors had never received, in any 
part of the pariſh, any tithe ſave that of corn 


only. 


769 


Thomas Walker, 


Int. 14, (Ap- 
pendix, No, 2.) 


The former part of this defence Ha thus nega- 


tived, the latter part (viz. the defendant's pretence of 


. purchaſe of the tithe of hay from Charles Cholmandeley,) 


it was urged, fell with it, If the rectory did not 


contain, the rector could not ſell, the tithe of hay 


in Little Sutton. But it was ſtill further proved, 
againſt the ſecond point of this defence, that, even 
if the rectory had conſiſted in Little Sutton, of the 


tithe of hay, this defendant's pretence of his and 
Thomas Whittle's eee of that tithe, in 1733, 


could not be ir us. 


The act of parliament, authorizing the fale, re- 
Cites, that Charles Cbolmondeley had contracted ſeveral 


debts, for the payment of which it was propoſed, 
that the rectory of Sutton, and the tithes thereto be- 


longing, (except the tithes of Linie Sutton) ſhould be 
ſold. It therefore enacts, | 
; 3 D . 40 That 


Ad, 6 Gee. IT, 


Exhibit from 
the office of the 
Houſe of Lords. 
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Thomas Mercer, 
Tat, . 
W. Maſon, Int. 
7 & 12. 


12. 

Joſep Cbriteb- 
y, Int. 12. 

Robert Hayes, 


Int. 12. 


7, 12, and 19. 
(Appendix, 
Ne, 1.) 
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Fobn Corfe, Int. 


Michaelmas Term, 16 Geo. III. 
5 That all the meſſuages, lands, &«. of the ſaid 


“ Charles Cholmondeley, in G reat and Litth 


60 Sutton, and the ſaid rectory of Sutton, and 
the tithes thereto belonging (except the 

<< tithes thereto belonging in Little Sutton) ſhould 
| © be yeſted in truſtees to be ſold,” &c. 


Thus it was ſhewn, by negative evidence, that the 
whole of this defence was undeniably falſe. . But it 
was proved till further affirmatively, by a variety of 


evidence, that the tithe of hay in queſtion had been 


conſtantly paid to the vicar ſub modo, inftead of hav- 


Ing compoſed part of the impropriate reGofFy as al- 


ledged by the en 


It 3 by the plaintiffs evidence, that the 
pccupier of every farm-houſe, within the townſhip 
of Little Sutton, (as allo of Great Sutton) had, be- 


| yond the memory of perſons now living, paid 10 the 


vicar for the time being, one penny, commonly called 


a fili penny, in lieu of the tithe of hay ariſing from the 
Jobn Grice, Int. 


lands occupied with ſuch farm-houſe; and no more 
than one penny, however ſuch farm might be varied, 
ſhifted, or augmented by junctions: and that no in- 


| habitants of cottages, not having moving lands held 


therewith, 15 ever . ſuch tilt 8 


Tt was 1 on the part of the plaintiff 
that ſuch a payment, conſidered as a modus, muſt be 
void in law, however long it might have obtained 
in point of uſage, . the following grounds and 
PR | | 


I. That the number of un- houſes, in any 
townſhip, being continually varying and un- 
certain, ſuch a modus muſt be continually \ va- 


in and uncertain likewiſe. TAN 
88 | I. The 


* 


— 


. Pa) 4 Term, 16 Geo. III. 771 
11. That this uncertainty and hardſhip is is now d Fobnſun, 
actually experienced by the preſent plaintiff, 1 
| the number of farm-houſes in Little Sutton 
| having gradually diminiſhed from eighteen to 
_ eight, in ibe courſe e of forty or fifty 225 laſt 
; paſt, _ | ; ER 
| TIT. That the farm of the defendant 7Vhitebead, Job Jobnſon, 
: in particular, had been much increaſed by The a, 
7 repeated additions, and therefore had con- TIO 
; | Liſted, at different times, of different t ſpecific 
: parcels of land. 
IV. That thoſe (then) farm-houſes, from which Tho. Mercer, 
tis defendant took away ſuch lands, adding 1 1 8 
them to his on farm, did, before ſuch lepa- ; 
ration, pay c a tilt penny to the vicar. 
: V. i That being, by ſuch ſeparation, reduced to 1 of. Cbritebig, 
| cottages, they had paid no tilt penny to the e 
car ſince TO ſeparation, | . : 
4 VI. And that the defendant Whitthead, never- Foſ. die. 
4 theleſs, had paid only one tilt penny to the vicar, —_ = war, 
th in lieu of all the tithes of all the hay of all | 
the lands, as well anciently belonging to his ; 
2 farm, as of the lands from time to time added 
g thereto, 
de | : 
be The caſe and defence of Ralph Davies were ſimilar As'to the de- 
nd to that of the laſt defendant, and therefore the ſame eee 200 
proofs, in a great meaſure, applied to both equally, _* 
The tithes, however, belonging to the i impropriate 
0 rectory in Great Sutton, it was proved, were ſold un- 
A der the act of parliament before ſtated. | But it was Anne Croſs, Int. 


in evidence, that the tithes of corn and. grain were 
d.... only tithes, in this townſhip al ſo, that were 
3D 2 Rs. ever 


14. (Appendix, 
No. 1.) 
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ever demanded or received by the rector, either be- 
fore or ſince the ſale of 1733; and the evidence of 
the tiltpenny was the ſame here as in Little Sutton. 


The. Walker, | W 1 was alſo proved, that theſe defendants, together 
Int. 17. (Ap- 


dux, No. 1.) with the defendant Bateman, bad entered into a com- 


bination, compoſed of forty Ave perſons, to main- 
tain and ſupport the defence of this ſuit 1 the 
plaintiff. 


It was Fa OY that alibourh the e 
Whitehead and Davies pleaded ſo recent a purchaſe of 
the tithe of hay in queſtion from the Cholmondeley fa- 
mily, yet they did not produce a ſingle title-deed as 
a proof of ſuch purchaſe, notwithſtanding they were 
repeatedly called upon for that purpoſe : an omiſſion, 
. which ſeems not to be accounted for, but on the 
preſumption that ſuch title-deeds, if produced by 
theſe defendants, would have given a ave contra- 
diction to theit own anſwers. 


% 


Auto thete. ' The-defondant "Bateman was, in 1771, occupier 
8 nas of a farm wholly incloſed from the waſte lands of 
Sun. Ereat Sutton, in 1735. She claimed to be intitled 
under the owner of the farm, as grantee from the 

abbey of St. Werburgh, to the tithe of hay demanded 

by the bill, in the ſame manner as inſiſted upon by 

the two laſt defendants. But ſbe, like them, could 

produce no proof of poſſeſſion or enjoyment of the 

tithe in queſtion by the impropriate rector. And it 

ſermed clear, that proof of a modus for tithe, paid to 

the vicar, under any form, entirely overthrew any 

pretence of ownerſhip of that tithe in the impropri- 

ator. At the ſame time it ſeemed equally clear, that 


no modus for hay could protect any farm, the whole of 


; which which was a new incleſure from the waſte, 
| ſuch 


fu 


Aſcbaelna, Fern; 1 6 Geo. III. 


ſack! waſte being before ihcapablc, by reaſon of its 
Iying Tony" 'of teen 0 JE tithe, 4 cit 


* 223 * 


- Againſt this body of eviduries, an argument was 


drawn in' favour of theſe three defendants, from the 


ſilence of a certain ſurvey of the vicarage of Eaſtpun, 
( produced againſt the defendants Oxton and Healing) 
reſpecting the tithe hay of Great and Little Sutton ; 
but the obvious meaning of that ſurvey being to ſpe- 
cify theſe tithes glone, which were then paid to the 


vicar in lind, ſuch omiſſion, it was urged, only prov= 
ed, that no tithe hay in lind was yielded to the vicar 


in thoſe townſhips at the æra of that furvey, which 
would have been admitted on the 14 80 of the ee 
without BREE” | gg: 


| Much does v was laid; in 45 OY of theſe Adina” 4 
ants, on the words, tithes of bay, having crept 


into a mortgage, made by ſome of the Chelmandeley 
family, which, it was ſaid, brought this within the 


principle of the caſe of Henſhaw- and Rotheram, be- 


fore Lord Northington, But it was anſwered by the 


court, that nothing could be more unlike the 


< caſe thus cited, than the preſent caſe; there hav- 


. 


/ 


ing been in Henſbaw and Rotheram, a very long, Henſhaw and 


uninterrupted, poſſeſſion and enjoyment of the tithes 


in queſtion, under a ſeries of family ſettlements, 


© in which thofe tithes were expreſily-given : but that 
no ſeizin or perception of the tithe hay of the 
Suttons had ever been ſhewn in any of the Cholmon- 
deley family, and therefore that ſuch mortgage- 


3 


deed could have no effective force or 8 "6 


* 
— 


It was, laſtly, 80 d. that the We was a 
new caſe, the plaintiff having produced, and prov- | 
do @ modus paid to bim, f in order to intitle rw to 
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tithes in kind. But it ſeems that the defendants 
ought not to have hazarded that objection, had they 
reflected, that the merit (if any) of that novelty was 
entirely their own, the plaintiff having been compelled 
to bring forward, and prove, the tilt- penny modus, 
from their almoſt unexampled hardineſs in denying it. 


e 


It muſt, however, be acknowledged, that theſe 
defendants did admit the payment of a tiltpenny to 
the vicar, but (conſcious, it is preſumed, of its il- 
legality as a modus) did not apply it to the tithe of hay. 
The explanation which they gave of it, is here com- 
prized in their own words, as no others ſeem capable : 
of doing them equal juſtice : ** And that the ſaid f 
e tiltpenny is a modus in lieu of all other ſmall tithes . 
C and vicarial dues in kind not at times taken in 7 
„ kind, and herein excepted, as being ſo taken 

d in kind as aforeſaid, and except offerings.” It 
is remarkable, that there was not. one witneſs of the 
| fixty-eight examined and crôſs examined) in the 3 
cauſe, Who ſupported, or even countenanced, theſe WM 
defendants in this N of the ene. | 


* 
wtf ef ant. ates. a 


AY At the 8 time i it was in 5 aber the nd 
Jeſ. Chritchley, ant Whitehead, in particular, #new that ſuch tilt- | 
Int. 12, at the 
end. (Appen- penny had deen e ob for Ws 
dix, No. 1.) 
7 jp to «Mo kalba Maddeck, who . 
The, 2 A egen ſolicitor, he ſet up the modus, called the 
Whithy. tiltpenny (which the three laſtnamed defendants re- 
jeded)-in ber to the plaintiff's demand of tithe hay, 
and reſted his whole cauſe on the 1 15 of ſ upporting 


it as a legal PIE | 


The dohalonrs. "ts way Galle be ſabzeined. that the. remaining 
Oxton and Hea- defendants, Orion and Healing, acting by the ſame 


F licjtor as the deſendants J/bitehead, Davies, and 


Bat atemon 


i 


| Michaelmas Term, 16 Geo. ut. | 


1 did in like manner claim the tithe of hay 


ariſing on the demeſne, or townſhip of Nether Poole, 


as part of the reciory of the pariſh ; ; and further ſet up 
a modus of forty ſhillings; as payable yearly to the 
| vicar for {mall tithes of that demeſne or townſhip. 


The cauſe came on to be hand on 13 Fuh, 17753 


before the ® Honotrable Lord Chief Baron + Smith, 


Sir James + Eyre, and the late Sir John Burland; 
after ſix days heating; it was ofdered to TED over for 


2 conſideration of the court. | 


On 18 — FO 5; judgment was 8 


Is Baron Eyre, (the court being unanimous) in the 


abſence of the Lord Chief Baron; who was indif- 


: woes; at which time it was decreed, 


775 


That the defendants V hitebead, Davies; cad Eri d 


Bateman ( inaſinuch as their own defence had 
been clearly falſified, and the tili=penny modus had 


' the tithe, wholly uncertain, and fluctuating in 


the lands, liable to be reduced to a fi ingle penny, 
iff nat to be totally annihilated, and therefore 
smpoſſible to be ſupported as a legal payment) 
ſhould ſeverally account with the plaintiff 
for che tithe Hay N with 25 of ſoit; 


That the 3 Maddeck (« inafenuch as he 
bad ſet up as fairly as he could, to give him a a to- 
lerable chance for ſucceſs, a defence upon the true 
_ ground of the caſe”) ſhould alſo account with 


the plaintiff for the tithe hay demanded, our 


without coſts n and, 


R 


* Right — J. 45 + See Neimenclature of W-ftminſler Hall 
at the end of © The Biographical wy of Yir Willow Os” 


354 That 


Octavo 9955 1 1 See Id. 


* a 2 * 1 — 3 *S 8 2, > * + +4 Xx S 


Brightwell 
(which ſee under 
Trinity Term, 2 


2 | : g : and Ges. II. ) 
been proved in the cauſe, to be a recompenſe for Turton v. Clay- 
ton (which ſee 


under Trinit 


it's amount, þ ſhifting according to the occupation of Term, 8 G * 


776 EN Micherlmas Term, 16 Geo, III. ; 


That the defendants Orton and Healing (Ce the 
parties differing as to what the compoſition for 
Nether Poole was, and o what it extended” ) 

| ſhould be plaintiffs in a, trial at Jaw, in a 

| feigned action, thereafter to be had on the 

modus n wich the uſual directions. 


This decree was l Cie; to by "AY 
plaintiff, althoꝰ ſome parts of the evidence e ee 
the demeſne of Nether Poole ſeemed previouſly to pro- ; 
miſe a more favourable event; the defendantaddeck [ 
alſo acquieſced ; and he, and the other farmers of | 
fo much of the townſhip of 7/hithy as lies within the 
pariſh of Eaſibam, have yielded their tithe bay in 
kind to the plaintiff, which has ariſen ſince ſuch de- 
cree, as alſo their arrears of the ſame, from the year 
n incluſive. | = 8 244 


7 be Caſe. of 1 Db . as. Rated a their 0 
g Apptal. | 


The ſaid pariſh of Eaſtham, in the lnadred of 
Mirball and county of Cheſter, conſiſts of a rectory 
impropriate, and a vicarage, and comprizes ſeveral 
townſhips, and particularly the townſhips of Great 
Sen and Little Sutton. 


The plaint'ff is, and, from the year i567, has 
been, vicar of the ſaid pariſh of Eaſtham, and as ſuch 
now ſets up a claim to the tithe of hay ariſ- 
ing from the tenements in the ſaid townſhips of 
| Great and Little Sutton, though he never took it in 
kind, nor, as the defendants inſiſt, did he ever receive 
any ſatisfaction for it. | 


1 Ss * 


nie faid- William Whitehead, in the year 1771, 


Was wy MN nr three pod ancient! tenements 
5 | | in 


*» 


Sigh as tenant to Thomas Whittle. 59 


 Michaelmas Terms 16 Geo. III. 


in tha ſaid townſhip of Little Sutton, his own inhe- 
ritance, and of two other tene ments, in the ſaid town. 


# FF 


— 


| "The defendant, Ralph Davies, was in a that year oc- 
cupier of four ſeveral ancient tenements, in the ſaid 


townſhip of Great Sutton, under a leaſe for years from | 


ns Buſbell, the owner of the inheritance. | 


* * 1 
4 dein 


1 5 defendant, 1 1 was then alſo 
occupier, as tenant at will, under Thomas Cbol- 
mondeley, Eſq; of a farm lately inglaſed from, the 
common. of Great Sree. eh ts wth 


hs faid Thomas . ele is the impropriate 


rector of that part of the ſaid pariſh of Eaſtham 


which includes the ſaid. rownſhips of Great and Litk 
Sutton, and is lord of the manor of Suttons ; of which 


| manor, rectory, and townſhips, the abbot and con- 5 


vent of the abbey of St. Werburgb. in Cheſter, were 
ſeiſed in fee, at the diſſolution of monaſteries ; and 
the ſame were, by King Hen. VIII.! in the 330 year 
of his reign, with all tithes thereto belonging, (and 
other large eſtates in the county of Obeſter, the poſ- 


ſeflion of the faid late abbot and convent,) granted to 


the dean and chapter of Che er 1 Far fee. 


The faid dean and chapter, in Jh POW vr. 
granted all this rectory (then and anciently called 
the rectory, of Sutton in Wirhall) and the tithes thereof, 
and all the eſtate late of the abbot and convent, in 
the ſaid pariſh. and other places, in the county of 
Cheſter, to Sir Richard Cotton i in fee, paying to them 


| the fee-farm rent of bozl. at annum. 


| George, the ſon RT heir of Sit Richard Cotton i in the 
Tug Eliz. aliened this tectory, and the tithes theteto 


Wan 
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| ſides the demeſne lands) conſiſt of ſeveral farm houſes 


22 Term, 16 Ges: It. 


belonging, with the manor, rectory-houſe, and churckt 
of Sutton, and all the mefſuages and lands in the 


townſhips of Great and Little Sutton, and all the tithes . 
thereof thereto belonging, with other premiſſes, part 


of thoſe granted to Sir Richard Cotton, to Sir Hugh 


Cholmondeley i in fee, paying the fee-farm rent therein 


reſerved to the ſaid George Cotton, who covenanted to 
indemnify againſt the ſaid groſs fee-farm rent of 6031. 


; This rent was fü rrendered by the ſaid 3 An 


to Queen Elizabeth, in the 22d year of her reign, 


with other rents reſerved by Cotton, on his ſeveral 
alienations of the different parts of the eſtates, which 
had been conveyed by the dean and chapter to Sir 
Richard Cotton, and all thoſe ſeveral rents were im- 
mediately granted by the'ſaid Queen to the ſaid dean 


and chapter in fee, and they are at this time 1 to 


the ſaid dean ANG chapter, | 
The ſaid townſhips of Great and Little Sutton (be- 


and lands, and of a few cottages; all which were 
and continued to be the poſſeſſions of the Cholmondeley 
family, derivatively from the abbot, under ſuch title 
as before mentioned; till by an, act of parliament 


paſſed 6 Gee. II. the ok farms and lands (being then 


let out on ſeveral leaſes for lives, as they had been 
by ſucceflive renewals during all memory), and the 
rectory. of Sutton, and all tithes thereto belonging 


= (except the tithes in Little Sutton) were veſted in truſ- 
tees to be fold, and the reverſions in fee, of all ſuch 
ſeveral leaſehold farms were accordingly ſoon after ſold 


in ſeveralty, with their ſeveral. rights and appur- 
tenances; and particularly the reverſion in fee of 
the ſeyeral farms and lands ſo occupied by the 
ſaid William Whitthead, and the ſaid defendant 

| Ralpb 


wm. 4 ALL. r 


Michazlmas Term, 16 Geo. II. 


Ralph Davies, was then purchaſed,” with the tithe 
hay ariſing therefrom, the ſame having been retained 
and enjoyed, with all ſuch ſeveral farms, during all 
memory, by the owners and occupiers thereof; but 
the tithes in Little Sutton, by the * ack e 
i ana remain in Mr. ORs: ö 


e n 7 4 5 10 1 


Tbe ee of 9 their | lefſces' FO 
ing all memory, prior to the ſaid act, and the alie- 
nations laſt mentioned, took the tithes of corn 
throughout both the ſaid townſhips of Great and 
Little Sutton, in kind; and the occupiers of the ſaid. 
farms and lands, who were leſſees for lives under the 
Obolmondeley, uniformly, until ſuch alienations, en- 
joyed (as the purchaſers have fince enjoyed) their ſe- 
veral farms, and retained the tithes of hay to their 
own uſe, without any claim of tithes whatſoever in 


reſpect thereof, till the claim of hay tithe lately, and 


for the firſt . ſet up by the e as vicar. 


That no vicar . Eaſtham ever RI any A. of 
| hay, within any part of the townſhips.of Great and 
Little Sutton, in kind-;\ nor, as the . defendants inſiſt, 


bath any ſatisfaction been made for the ſame; nor 


did any vicar, before the nn, ever claim oy 
„ tithe there. 


1 ; * 1 


— 
Ly 


"There are e.certain fie in ae tene W of 
Great and Little Sutton, with regard to other tithes 
there, which cuſtoms have been uniform, and par- 


ticularly well underſtood. From the demeſne lands 
of Sutton, the vicars have had a certain payment made 
them yearly at Eaſler, in nature of a penſion, in full 
of their dues; and throughout the other parts of the 
ſaid townſhips of Great and Little Sutton, the vicar hath 
: e * taken in kind the uche of pig, geeſe, 

| Wool, 


IT 


979 


j 


j 


1972, Trinity 


Term. : 
Plaintiff's bill. 


and ſmall tithe ariſing within the ſaid | pariſh; and 
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wool, and lamb, beſides Eafter | offerings; and four 


_ diſtinct yearly payments, of one pennyeach, have been 


made at Eafter, by the inhabitants of each houſe in 
the ſame townſhips; as modafes, .' under the ſeveral 
denominations of | the ſacrament one penny garden, 


hen, and tilt. And the defendants, when they put 


in their anſwer, not knowing the exact meaning of 


the word tilt, apprehended the tilt might be 2 


payment in lieu of ſome ſmall titbe, and vicarial 
due, and the ſame was ſo ſtated in their ſeveral an- 
ſwers; but what they ſaid relating thereto was con- 
jefural, founded on 4 definition of the term tilt, 


which in the dictionaries is called a compoſition for 


tithes generally, and the defendants were not then ap- 
Priſed of what had been the application of the tilt in the 


ſiaid pariſh, nor that one of the four pennies was a 


ſacrament, they not knowing then of the pariſn tithe- 


table, compriſing the vicar's dues, which the de- 


fendants have ſince cauſed the: plaintiff to produce, 
and the ſame is tated in the appendix, and which 
was in the cuſtody'of the plaintiff, or in his power, 
and not of the defendants ; by which pariſh table the 


ſaid four ſeveral pennies are defined and called the 
ben garden facrament, and tilt, and the tilt is here- 


in declared to be ne from e ee „, ts 
The plaintiff, in-or as of Trinity Term, 1772, ex- 
bibited his bill of complaint in the eeurt of Zxche- 
quer, againſt John Orton, John Healing, and the de- 
fendants Davies and Bateman, and the ſaid William 
Whitehead ; and againft others, the occupiers of lands 
in the adjoining townſhips, within the ſaid pariſh, 
therein ſtating his induction to the vicarage of ZEaſt- 
bam, in 1767, and that the vicarage had, for time 
immemorial, been endowed with the tithes of all hay, 


that 


4 . 


that he was intitled thereto W and that 
the ſeveral defendants in 1771, occupied divers. ſe- 
parate farms and lands within the ſaid pariſh, and 
had much hay thereon, and carried the ſame away 
without ſetting out the tithes thereof for the plaintiff, 
or making him any ſatisfaction; and therefore, the 
plaintiff (without alledging any other right than en- 
dowment, and without any allegation of any pay- 
ment having been made, to which he objected; as in 
lieu of tithe hay, by way of modus,: or otherwiſe, or 
any charge in his bill, ſtating any ” other right than 
endowment) prayed that the ſaid defendants might 
reſpectively account with him for the tithes of ſuch 
hay, and might ſeverally pay to him what ſhould be 
found due on ſuch account. 
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The ſaid William bite, and the defendants 1772, Michael. 
Davies and Bateman, in Michaelmas term followin g. tee, 2 
filed their anſwers, and therein admitted, that they en. 
were, in 1771, occupiers of ſeveral tenements and 
lands in the ſaid townſhips of Great and Little Sutton 
as is before mentioned ; and that they had hay there- 
on in that year, and took away the ſame, without 
fetting out in kind, or making any ſatisfaction for 
the tithe thereof; but they denied that the ſaid vi- 
carage was endowed with tithe of all hayariſing within 
the ſaid pariſh of Eaſtham, or that the plaintiff was 

intitled to the tithe of hay from the ſeveral tenements 
that were ſo occupied by them reſpectively in 1771, 
or any of them, or any ſatisfaction for the ſame by 
_ endowment or otherwiſe ; and they ſeverally ſaid that 
ſuch-ſeveral tenements were ancient tenements, and 
ſet forth the particulars of which np ſame reſpec · 
Lively « conſiſted, | 
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And the aid Wilton Whitchiad, u a Band an- 
(wer, ned the right of the faid abbot and convent ' 
it 
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at the time of their diſſolution, to the ſaid rectory of 
Eaſtbam, and the tithes thereof, and the manor and 


townſhips of Great Sutton and Little Sutton, and that the 
| ſame became veſted i in Sir Hugh Cholmondeley as afore- 


ſaid; and that the ſaid Charles Cholmondeley, Eſq; the 
deſcendant of the ſaid Sir Hugh, afterward ſold and 
conveyed to ſeveral perſons the ſaid ſeveral farms and 
lands in the ſaid townſhips of Little Suttonand Great Sut- 


n; and particularly, that the faid Charles Cholmondeley 


Had ſold and conveyed unto him the ſaid Milliam Mypite- 


| head, ſuch of the tenements and lands in Little Sutton, 
which were occupied by him in 1771, called Harvey's, 
_ Hughſon's, and Powell's tenements ; that he believed 


the purchaſers of the ſaid ſeveral eſtates, ſo ſold, with- 
in the ſaid townſhips of Litele Sutton and Great Sutton, 
had, ever ſince their ſeveral purchaſes, held and en- 
joyed all the tithes of hay ariſing on ſuch their eſtates ; 


and he the ſaid IViliiam Whitehead inſiſted, that he 


was intitled to the tithe of hay of the ſaid farms and 
lands, of which he was owner and occupier in 1771, 
as the ſame all lay in the ſaid townſhip of Litile 
Sutton, and were purchaſed of the ſaid Charles Chol- 
mondeley ; and believed that the ſaid Charles Chol- 
mondeley, and his anceſtors, and thoſe under whom 
they claimed, and their ſeveral aſſigns and leſſees for 
time immemorial, had received, taken, and enjoyed 


the tithes of corn, grain, and hay, ariſing ſrom all 
the tenements and lands within the ſaid townſhips of 


Little Sutton and Great Sutton, free from any claims 
whatſoever of the vicars of the pariſh of Za/ftham for 


the time being ; and that the vicars of the ſame pa- 


riſh were never endowed with, and that, the plain- 


tiff had no claim or right by endowment, or other- 


'wiſe, to the tithe of hay ariſing from any lands or 
tenements in the ſaid townſhips of Little Sutton and 
Great Sutton, and he denied that the plaintiff } had any 
* ſuch tithe of bay. 


The 


| Michaelmas Term, 16 Geo. III. 


1 defendant, Ralph Davis, by his e Aft» 
ſwer to the ſaid bill, ſaid, that he held the farms de- 
ſcribed by him in his firſt anſwer as tenant for years, 


and claimed to hold the ſame as tenant to his land- 


98 


lords, who claimed the tithe hay thereof; and he in- 


ſiſted on the like enjoyment of the ſaid hay, as the 


ſaid William Whitehead had inſiſted on as aforeſaid; 
and ſaid he believed that no tithe of hay . 
been taken from the ſame lands by any vicar, or any 
ſatis faction made to him for the ſame, and denied the 
tight of the plaintiff to i tithe. 


And the defendant, Elizabeth 3 by her 5 
ther anſwer to the ſaid bill, ſaid, that ſhe held the ſaid 


farm which had been incloſed from the ſaid common 


of Great Sutton, as deſcribed in her ſaid former an- 
ſwer, in the year 1771, only under the ſaid T homas 
Cholmondeley, the impropriator of the great tithes, and 


lord of the ſaid manor of Great and Little Sutton, 


who had let the ſame farm to her, free from ſuch 
tithe of hay and other tithes; and that ſhe, and the 
former occupiers thereof, had held and enjoyed, as 
tenants to Mr. Chelmondeley, all the corn and hay ari- 
ſing therefrom, free from any tithe; and that no vi- 


car had made any claim thereof before the filing the 


ſaid bill, and denięd chat the plaintiff had any right 
thereto. . 


The olaindf replied to the faid 3 of the do 
fendants; and the cauſe being at iſſue, witneſſes were 


examined on behalf of all parties, and linden 
n paſſed. 


— 


— 


The cauſe came on to be heard before the honour- 
able the Barons of the Exchequer, when the counſel 
"ar the defendants . for want of proper par- 


ein, 


783 


— 


in iſſue in any manner; and therefore the defendants 
; ; * N a 1 5 


Mic baelmas Term, 16 Geo. III. 
ties, none of the land owners, (ſave the faid Wil- 
diam Whitehead, a land owner as to part of the tene- 
ments in his occupation) nor the impropriator being 
parties to the ſuit; and that the vicar's right being 


denied, they ought to have been defendants: but the 
court was pleaſed to over- rule ſuch objection of the 


defendants, and ee in and I the 


* 


The plaintif 's writteri Tevidence 1 on ſuch hear- 
ing conſiſted chiefly of looſe papers and copies not 
verified or authenticated; no original being produced 


or proved to exiſt, and the reading of them, as evi- 


dence, was therefore objected to on the part of the 
defendants; but the objeRtions were over-ruled by 
the court. | 


The plaintiff's oral evidence (which confiics of 
the facts being ſpoken to ouly as to the information 


and belief of the witneſſes, and in ſuch manner as 


it is apprehended would not be admiſſable evidence at 
9 was chiefly to prove, that the tilt penny was 
imagined by the witneſſes (but without giving any 
reaſons) as a payment for hay, due from every farm- 


houſe, having lands, to the vicar, and extended to 


cover ſuch lands; and the argument drawn from 
thence was, that it would be impraQiicable to collect 
the penny by reaſon of the. lands being taken from 
one farm houſe, and added to another.; and there- 
fore that the payment of the ſaid penny would be 


ſhifting, uncertain, and therefore void as a modus; 


but ſtill that it was evidence of the vicar's being en- 


_ titled to the ſaid tithe hay; that ſuch evidence was 
unſuſpected, and a ſurprize upon the defendants, and 
' ought not to have been admitted, there not being a. 


word ſaid about it in the bill, nor was it thereby put 


had 


hae 


du 


Mi chaelmas Term, 16 Geo. I l. | i TH 


bad's no opportunity of making aby ace to it, or 
contradicting the Pin eiff :, eyidence relating to it, 
or of croſs examining any of the witnelles ſo pro- 
| duced, as to the penn of the aid tilt penny. 


21 8 
i $nah iT 4 . »t 


That the lalntiff cmd nor; nor did prove, that 
he, or any of his predeceſſors, had ever taken * fad 
tithes of hay i 1 kind. | 


8 1 * : 4. * n #3; 


| The e bead in . on ſuch hearing, 
is ſeveral-exhibits in the firſt part of the appendix 
to this caſe, in which it is apprehended the title in 
the land owners to the lands in queſtion, derivately 
from the abbot and convent, is ſatisfactorily dedu- 
ced; and by which it appears that the tithe of hay 
has always been conſidered, by the land owners and 
occupiers, as their on private property, and con- 
ſtantly and immemorially retained and enpdyed by 
them; and they proved that the plaintiff nor any 
of his predeceſſors; had ever taken the ſaid tithe hay, 
and that it was the reputation of the — that be 
was not intitled paper 


Thet on che 18th COLIN 177 s, the ſaid + court 1275 December 
of Exihequer: was pleaſed to decree, that the faid de- Fit OY 
fendant William Whitehead, and the defendants Ralph 
Davies and Eliaabeth Bateman, ſhould ſeverally come 
to an account with the plaintiff för the tithe of hay 
demanded of them by the bill, and that they ſhould' 
pay unto the plaintiff the coſts of ſuit to that time, 
ſo far as the ſame related to the (aid Milliam Whitchead 
and the defendants, and the ſaid demand 6 en them 
reſpeRively. ati ot dy | nou 

215 „ HOU N | in 

1 5 this ee on . er RN, 3 Trinity ” 

+ 3 2. 000. III. and on the appeal, under Hilary, 
Term, 19 Geo. III. and the APPENDEIXES. = 
_ thereunt ſubjoined. 


3 E Hilary 
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1 N 14, A. D. 17. . t! 
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4 HE b eonceive been to RY ag® de 
| i 1 grieved by the decree in the original cauſe th 
= | [whicb ſee under Michaslmas Term, 16 Geo. III.] th 
Ul: and being adviſed, that the reſpondent's' bill ought = 
= to have been diſmiſſed, have appealed from the ſaid |, ar 
j 1 decree which they humbly 00 will de reverſed, * 
1 [ N e ee 40 
it 8 ! _— 


R S. 0 N 4 21 
9 e coed 3 fo 
WT anne by che: ee to ni 
arbes, and by the church-wardens. or inhabitants of : 
_ the pariſh, who are liable to the payment of tithes, 5 
are admitted to be read in evidence, as the declara- ri 
tions of parties ſtanding in oppoſite intereſts, but — 
both intereſted in the manner of rendring tithes | 
within the ſaid pariſh, and no terrier is perfect, or 
dought to be admitted in evidence, if ſigned by the | th 
| Incumbent” only, or by the inhabitants only; the. 
above terrier of 1665, which was received in evi- 
N | . dence in this cauſe, appears to be ſigned by John 
. = Tone * vicar, and ack four drags? who are ſtiled 
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: Ehurch-wardens, and are to be -preſujned to be the 
_ church-wardens of the church of Stapenbill, which is 
the pariſh church, and not the e- endes « of the 
chapelry of Caldwall. e 

It is therefore improper to heedwiceds in es 
as 1 one of the parties ſigning the terrier is inte- 
reſted in the payment of tithes in Galdwall: (namely) 
| the vicar, and the reſt of the parties not; and is no 
more admifſible in evidence, reſpecting the payment 


of tithes in Cuideboll, than à terrier ſigned by the 


vicar of Stapenbill, and the inhabitants of a neigh- 
bouring pariſh; if the terrier be read, it only proves 


the impropriety of giving countenance to it as evi- 


dence; the ſubſtance of the terrier, ſo far as regards 


the preſent cauſe, being no more than the aſſent of 


the vicar and four markſmen to a propoſition in the 


following terms, ©* pigs, geeſe, wool, and lamb, 
are paid in the pariſh of Stapenhill and town of Cald- 
wall according tothe ancient law fetus abJaatus debet 


MN antequam præſietur; and hay, hemp, flax, calves, 
colts, fruit, and offerings, are paid in the pariſh, 
and from all the town of Ca/dwall without exception, 
for this e anciently was eee n. mir 
ant 1 e eg 


* * 


4 8 
1 V 9 : 1 8 $95" oh 8 ; 
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2. Itis undoubted. in this-cauſe, that the vicar's 


| right to tithe in kind. within the chapelry oh; Golds 


wall was denied one Waden Frege. hy 


# IS | + * 


That by an a nt e eee 


the parſon, patron and ordinary (which there is no 
reaſon to ſuſpect to have been unfair) a certain an- 
nual payment was recognized and eſtabliſhed, not as 
a i nc} for tithes aa kind, but as a 
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Hilary Ter erm, 17 Geo: II. 


bösem or a diſputed claim; that by means of 
ſuch agreement having ſo long ſubſiſted, all memory 
and trace of any other 7 is Toft and obli- 
terated. e l : 


Under which circumſtances, it is ſubmitted, that 
ie is inequitable to permit the vicar to avail himſelf 
of his general title; the appellants therefore hope, 
-_ OM Pur s bill in r mall be ee 


1. Caſe of the Reſpondent. | 
„From the decree. [which ee under Mi chaelmas 


Term, 16 Geo. III] we appellants have appealed to 
your. Jordſhips ; but the reſpondent hopes, that the 


ſaid decree will be affirmed, for the following 
e other) 


ROE A Ss O N s. 
a ii The reſpondent provet his right to the ſeveral 


ities of tithes claimed by his bill, in other parts of 


of the pariſh, and there was no pretence that any 
body elſe had any title to tithe in kind; the ſingle 
ee is, whether the payment of fu pounds is 
a legal exemption from payment of tithe in kind, 
there is no evidence that the payment exiſted before 
| the deed of 224 September, 1676 ; the terriers are 
evidence to the contrary, and the indenture of 22 
September, 1676, doth not contain any declaration of 
or reference to any modus, or cuſtomary payment, 
then exiſting within the ſaid pariſh ; but on the con- 


trary, from the whole tenure and effect of the ſaid 


| indenture, it appears to be no more than an ineffec- 
tual attempt to make a real compoſition, at a time 
when all parties to that deed were by law diſabled 
from making any compolition whatſoever, binding 

: W % ; 8 s or 


ſed 


wy a UW 


Hilary Terk; 17 Geo. UI. : 
or obligatory on. the ſucceſſors 'of the whine; . 


therefore it is conceived, that the ſaid indenture, 


inſtead of maintaining the pretenſions of the appel- 


lants, affords the ſtrongeſt preſumption, that no ſuch 


modus, or cuſtomary payment, as contended for by 


the appellants could have exiſted at any time when 
that deed was executed; otherwiſe it muſt be pre- 


| ſumed, that ſuch modus muſt have been known to 
the inhabitants of the village or hamlet of Caldwall, 


who are parties to that indenture ; and it is highly 
unreaſonable to fuppoſe, that they would have omit- 
ted to take notice of ſuch modus or cuſtomary 1 
w_ in Cale wy N bad mn exiſted, | 


2. The ed + IO blen on the part of ane 
appellants, does not amount to any proof of fuch 
modus or immemorial cuſtomary payment, as con- 
tended for by the appellants; but on the contrary, 


ſuch parol evidence, when connected with the in- 


denture of 22d September 1676, amounts to no more 
than a proof of an acquieſcence under the tempora- 
ry compoſition (introduced for the firſt time by that 


deed) on the part of the ſeveral vicars of Stapenbill, 


cence is not in any ſort e or binding on the 
Wr | 


i Rigg 14. A. D. 1777. 


Ordered and adjudged, that the appeal be diſmiſ- 
ſed, and that the order or decree thereit complained 
of be affirmed, | 


See the wilt cauſe, under „ Micharlmas TOW, 
| 16 Ne 1 855 


ſince the making of that indenture; which acquieſ- 


The judgment of 
the Houle, 
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Wet 13, A. P. 77. 
Ia the Houſe o: Largs. 


Filo Wiltinſ . 5 ppellant, 
| Bryn Alot, Clerk, wag Ref benden. 


| "The Appellant's caſe. 3 
T*HE appellant humbly apprehends he is 2 - 
grie ved by the order of 4 Feb. laſt, and hopes 
that the ſame may be reverſed, and a new trial of the 
i/ae, in original cauſe. [which ſee under Eaſter 
Term, 15 Geo. III.] may be IG: for ahe fol- 
my en other) 


REASONS 


” Ba The maxim of aullum tempus oceurrit ceclgſæ, of 
which the reſpondent can ayail himſelf, applies na 
further, than that no ſtatute of limitations can be 


actually pleaded in bar to the rights of the church, 


but that the maxim diminiſhes not the right of the 
party, adyerſe to the claims of the church, which is 
deduced from the length and operations of time, 
and as the appellant and thoſe from whom he claims, 


have had immemorial and uninterrupted ſeiſin of moſt 
part of the lands compriſed in the verdict, ill the 
year 1772, when the reſpondent forcibly took poſ- 
ſeſſion of twenty-nine acres, which have been ſince 


recoyered by an ejectment brought by the appel- 


lant, a court of juſtice will ſo far protect a title pur- 


chaſed for a valuable conſideration, and guarded by 
length of time, as not to have it totally defeated by 
one trial at law ; and by a claim founded in pre- 


— and zot Pefettey . 


f 


3- The 


Eaſur Term, 17 Geo. III. 797 


2. The verdict is erroneous, becauſe it compre- 
ee lands belonging to the pariſh of Burnham 
Norton, and the iſſue is confined to the conſolidated 


kv. 5 


* 


| pariſhes of Burnham K _ 6 


* The ahnicting maps as competent evidence, i = 
all the caſes, where they ſhall be found in the poſ- 
ſe on of the perſon againſt whom they ſhall be pro- 
duced, unaccompanied by any evidence of the oc- 


_ caſionsor purpoſes for which the ſame were made, can- 


not but behighly dangerous to the property of every 9 75 
landhelder in the kingdom, but more fo, when ſuch 
maps ſhall appear to have been, for a conſiderable ; 


| ſpace of time, in the hands of a perſon claiming 


under an adverſe title; in the preſent caſe, notwith- 
ſtanding ſeveral objections were made both to the 
competence and credit of the map made in 1648, the 
judge was pleaſed to give no weight to any of the faid 
objections, but to paſs them all over, becauſe, as he 
informed the jury, all maps, as well as other written 
evidence, had been ordered by the court of Exchequer, 
which was a court of equity, to be produced at the time 
of the trial; whereas it is a well known rule of law, 
that ſuch order is never conſtrued or underſtood to 
extend to give either competence or credit, to any map 
or inftrument, which would nothave been intitled 
to competence or credit, without ſuch order, as evidence . 


to be admitted in a court of law; and it is remark- 


able, that in the preſent caſe, the witneſſes exa- 
mined, at the time of the trial, the map and the ter- 
rier contradit one another, a 5 


. een the map to be free from all objec- 
tion, and even to have been concluſive evidence, yet 
the contents thereof do not warrant the verdict found; 
for as the meaſures of the ſeveral pieces of land are 


” "SE: 19 


! 
' 
It 
- 
| 
| 
| 
' 
| 
| 7 
th 
F. 
x F 
q 1 
þ 


= (> 
- . 


——— 


— — 


— 2 — by — ＋ firs 


— — 


2 2.14 r 2 * — — 4 — — — 
= - i 5 — — — 2 RS _—_ — £ - 32 K. = 
. OO ²˙ w OO VVV 2 3 * =] = 
—— — — ac <a = — — — — = 
- - — — 


— — —— — 2 
— — 
— —— r —— 


— — — 2 — 2 — — tn wt 4 - — 
— 8 wary —— ge * 
— ———— G <> — — 
> — — _ - - + —— 
2 r . * 7 
- — — _— — ————— 2 
: -* 
» — 


2 


ele- Term, 17 7 Geo. III. 


not marked upon them this 1 does not 
only render the map more liable to alteration by the 
interpolation of a line or letter, but makes it neceſſary 
to ſupply the quantity from other evidence; it has 
been attempted to effect this by the teſtimony of 
John Willeck the ſurveyor, who ſwears, that be mea- 
ſured tte ſeveral pieces marked M, N, and O, by a 
ſcale on the map; but there is a palpable abſurdity 
We: in Fillect's evidence, that deprives it of all credit ; 
11 | he ſwears that the abuttalled lands meaſure ſixty- 
0 | | ſour acres, and thirty-four poles, and the unabuttal- 


led lands, twenty acres, and twenty-ſix poles, which 8 
laſt (if any ſuch there are) it is obvious he could not * 
| poſſibly meaſure with a ſcale, „ bans Fo 1 
2 It appears that the gde Pe ay all the n 
lands marked M, N. and O, and that the aſſociate 
took down the particulars and amount of all thoſe 
pieces; the judge referred the jury to bat the aſſo- 1} 
ciate had taken down, and the. verdict of the jury 4 


was manifeſtly directed by the aſſociate's account, 
yet letter (V) appears by the map to denote lands 


1 belonging to the rectory of Burnham Norton, to which 
the iſſue does not extend. 


— 


6. The deſect in the proof of quantity is not 
x cured by the terrier of 1706, where the quantities 
| are expreſſed, not in words, but in figures only, 
becauſe that terrier. is, not ſigned þy the owner or 
occupier of the lands which belong to the appellant, 
and is contradicted by two ſubſequent terriers, ſigned 
by the predeceſſor of the reſpondent, rector of the 
conſolidated N of Burnham Hefigate with * 
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7 That if a new trial mall 2 granted, the re- 
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Egfter Tem, 17 ** II, 


out the quantity of the glebe land he is intitled to, 
but if ſuch trial ſhould be refuſad, the appellant. and 
his heirs will be bound by the laſt verdict, and can 
| never. have any redreſs... * ; 
 Qnjecrions to the competency a credit of the 
| map on which the reſpondent” E right is founded 
10 the gleba lands in queſtion, humbly e 
on * 735 of the appellant, 


1. The map having been delivered to che prede- 


ceſſor of the reſpondent, and in his poſſeffion, it is 


totally deprived of it's original validity, as applied | 


to the right of the appellant, more eſpecially when 
raſures and alterations evidently appear to have been 
| made upon it, in many places, and in particular, 
"__ the ne which ge to the . 


2. . No . to the 8 of "OY map, 


has ever been ſhewn by any perſon whoſe property 
this map is ſaid to deſcribe, to denote the accuracy, 


or prove the authenticity of it, nor is it ſigned by 


any of the perſons whoſe rights are affected by it, 
though it is made to deſeribe whole pariſhes, and the 
polletions of different 8 


be 4 


3. The Weiße qucaticy euch viece Sata 20 | 
not marked, nor is there any account of what quan- 


tity of lands in general is belonging to ſuch pro- 
prietor, but from the letters of reference, which are 


liable .to interpolation, as is the quantity of each 
piece to augmentation by eraſures, or diminution 


by the inſertion of a line; the quantities contained 
in each piece, by admeaſurement from à ſcale, muſt 
be extremely uncertain, and muſt depend upon an 


accuracy in the e which ſearcely any map | 


will 


» \ 


793. 


Zar Term, 17 Geo. 8 


will mit of, and leaſt of all, 5 map, which, not- 
withſtanding the declaration of Willoct the 8 
has, on the face of i it, the. moſt palpable marks of 
negligence and inaccuracy; there are feveral pieces 
deſcribed on the map; to which even at this time no 
| letter is affixed, and there is one piece on which 
6 ten different letters are annexed referring to mt 
pariſhes, 

4. The map was in the n of the OR 
dent's agents for a conſiderable time ; copies were 
elandeſtinely taken of it without any application to 

the court of Exchequer, and the pretended ſurvey 

made i in the ſame clandeſtine manner, without the 

knowledge of the appellant; therefore, and for other 
reaſons to be offered at the hearing, the appellant 

humbly 012 mrs new trial will be 2 


— 2 4 
— _—_ — —ů — = = 0 : —k. — —ůůů ů—2 
EE —— — — net = On — gn — mT 


— 


— — — 


— 2 
* 


APPENDIX 
OF 


The TERR 'E RS in tbe Biſhop's Regiſtery, 
relaxing to the Pariſhes of Burnham Saint 
Mary's, ee Burnham Wellgate. 
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| Burnham vraie Terriers ; 
3 This terrier is ſigned by TY R. P, 


Jane 52 Henry Spurling, rector, 83 5 00 
ive on lands amount to 


Note, This terrier was exhibited by the e 
en hearing this cauſe, and at the trial at the aſſizes. 


4 , Note 


.Y DH 3... 


Lite 8 17 Geo. m. | 


— 


Note alſo, The left artide in this ares is as el. 


lug, viz. there are belonging to the rectory in the Brecks 
and Fold Courſes, which cannot be abuttalled, twenty 

acres, two roods, and the quantities ars only in figures, 

not in words ; and in all the ſubſequent terriers, the 
lands, not abvitalled, are Om as two acres ad 

. {wo polen. 


1709; This = is figned » ) a R. p. | 

May 235 Spurling ; glebe RO a- ö 50 2 20 
mount to . 

, Spurling ; glebe lands a- 

„„ mou nt to LE, | 


1716, This terrier is ſigned by faidy 5 
19 


Note, This appears to be 1 fened by 3 Harris, 
Eſa; former owner of the defendant's. eflgtes and bath- 
"eſe" were Pte 's the ee at the trial. | 


2523. "This terrier is ſigned *. 

7 2, Samuel Thurlw and Tho- 9 
mas Higgins, churchwar- > 49 © 20 
dens of the ſaid pariſh; 1 

glebe lands amount to | 


1725, This terrier is foned: by ; 
June), Thomas Groome, rector; 49 © 20 
dle lands amount to- 


1729, This terrier is ſigned by) ö 

June 18, | the ſaid Thomas Harris, 3 

: church-warden ; glebe 49 © 20 
lands e to 


17 This terrier is Gigned by 
July 8, the ſaid Thomas Groome 
i and Thomas Harris; wu 

agus amount to 


49 0 20 


1 740, 
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Eater Teri, 1j Cell. 

1740, This terrier is ſigned "8 2 

July x, Jobn Thornhill, church 

e en pai fy lands a- 
| mounts to 


Fuly 14, William © Smith, rector; 


Shaun This terrier is e * ee i 
4" 6 
Slebe lands amount to 3 ? 


i 


Fune 22, ſaid. William Smith; glebe 


45 17 53.7 This terrier is ſigned by the N 
5 49 2 20 
lands amount to 


1760, This terrier is ſigned by the 6 
8, ſaid William Smith; glebe % 2" 20 
4 han amount . | | 


ns This terrier is ANT 6 Nicholas Raven and 
Jin 5. Michael Dewing, church- wardens, and it ſets 
forth, that there being a diſpute or difficulty 


in ſetting out the glebe lands belonging to Burn- 


ham Weſtgate aforeſaid, they the faid church- 
wardens were not able to make'a true and per- 


fin terrier, and begged leave therefore to re- 


er the ſame to the terriers, as formerly given 
in by the late reverend Henry Spurling and 


others, formerly rectors of the ſaid pariſh. ef | 


AN dean Weſtgate, ' 


7 be Reſpondent sC %. J 


From the ſaid order the appellant ns . ; 
but the reſpondent humbly hopes that the fame will 
de affirmed, and the appeal diſmiſſed with coſts ; 


For that the verdict will be found to be well vat · 
Hated y, and the clear reſult of the d evidencs. 


OBJEC- 


49 © 20 


oo = © --@ = ww 2e 00 


8 2 4 on 


ate Term, 17 7 Cen. u. „ 


e e e Mod ne 


The objeQions to it, as ated at the time of the 
motion for a new trial, were, ! 3 ; 


mts 


Wl That the map and terrier Ne were 
in evidence inadmiſſible, being of à pri- 
vate nature, and under controul of thoſe 
whoſe inen ee 1 5 


- 


2 That the inquiry at hes trial was 2s ex - 
tended to the pariſh'of Norton, as well as 

| "the pariſhes ofl//;fgate and Ulph, whereas 

© the latter only were eee in the 


» 4 CY 
Sari — 5333 : - 2 3415 f £25 {> , 14 "q FF © £ 0 | 14 
. 4 , a 


* LET 


m That upon wk cvidencetit did 3 0 wa 


that the . e had any ſeiſin of the 
N . EET 38 e e ble 


* ; . 1 7 ; a+ *% 


4 * 5855 Ti R . Fo 
The „ Aces to. the map 1 to 728 rather 


extraordinary, as it was made under the directions 
of the lord of the manor for the timę being, was 


produced by the appellant, the preſent lord of the 
manor, and ſeems therefore to be evidence perfectly 
unexceptionable as againſt him; the terrier was 
authenticated by the ſignature of the rector, the 
pariſh officers, and other conſiderable inhabitants of 
the pariſh, and was produced from the biſhop's re- 
giſtry, the proper repoſitory for ſuch inſtruments; in 
queſtions of this ſort, it is apprehended, terriers are 
always received in evidence, and in this inſtance the 
terrier and the map, by their e derive ad- 
| auen credit from each other. 
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keave of the glebe, N 


Zafer Term, 15 Geo. It. | 


- The pariſhes, though originally three, have long 
been, and are now conſolidated, and therefore more 


0 properly one, which is familiarly known in the 


county by the name of Burnham; the reſpondent holds 
them all by one and the ſame title, and the queſ- 


tion in the court of Exchequer was; whether the title 
ſupported his claim to the lands in queſtion, ſo that 


Norton was ſubſtantially, ad, not e n 


| the ere of 19: iſſue. 


x As to the objection for want of; ſeifin 5 if but | 


objection means, that the reſpondent perſonally had 


not poſſeſſion, it is the very grievance he complains 
of; but if it appears, as it is ſubmitted it does, 


ſatisfactory from the evidence, that his predeceſſors 


vere in poſſeſſion in 1706, the date of the terrier, or 
even in 1648, the date of the map; though that 


poſſeſſion has been ſince injuriouſſy taken and with- 
held from him, it is apprehended, that there i is ſuffi- 
cient evidence of ſeifin, as far as ſeiſin is neceſſary 
for ſuch a claim; in fact, the reſpondent is ſtill in 

eſſion of what his wen have Fought fit to 


Fo BS, 
* I 


May 13, A. D. 1777. 


q 


- Ordered and adjudged; that the coke be diſ- 


miſſed, and that the order therein complained of be 
affirmed ; and it is further ordered, that the appellant 


do pay to the 1 me hunde and fifty poun 4 | 


colts. | 


Se the original cauſe, under Eaſter Tm, 15 
Geo, III. 


Trinity 


n Term, 1 17 Geo. III. 1 
e 45 A. D. 77. Yor 248069 


"I the e 85 
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George Tr beni, Clark, ning ban 


Thomas Whitebead, William White: 5 $3: od = no 
bead, and John Bowker, bb _ N 
tors of the laſt will and teſta P- 

ment of the eee Are N 

bead, deceaſed; Ralph Davies,” * 
Elizabeth Bateman, Wives | fi an 
 Maddock, Jobn Orton, and id Job * HO 
i e — e eee 


« — ä — 
— —  — - a 


— OOO _ 


— — = —— — — 
— a — a> 


— —— — por - 

— PRs — 2 — 2 Nn — — 2 LY — 2 d 7. — <a _ * 

— — . TAILS LEA EET RA ” 5B a 2" — — 4 = bot — 
—— — — — — . — ICED — — 


— 9 


e 
— — ——— ͤ— 
— — — 
— I of - — 


—— 5 2 
—— OOO O_o — 

— — 
— rm — — 
— 2 — 2 — 


* 


— — 


* 8 
D 


. * The coſe if the plainiff on the. 0 go a 
| Nate by his own pleading, in the printed caſes of 
appral, dilivered to the Lords, counſel, and par- 1 
tier concerned, previous to the hearing, with the 8 
Tay manuſcript 1 ng of the 1775 ONE 
thereon, * 
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E Nl 1976; the defendant Whitthead died, 
whereupon the plaintiff filed a bill of revivor 


" againſt his executors, Thomas Whinthead, Wi liam, 
Whitehead, and John Bowker, | 


: 18.9 
: : * o 1 
1 
THERMTY 
= 181 
$2 
F178 308007 8 
' : ih 
: 
' 10H 
IP 
: ii 
"x" 
' BM 
: . 1.6 4 
—I £3. 
FIR 
: 4 - HE 
+ 1 
3% 1 
' 138 | 
v.38 
9 
Wy © 2; 
: 7 
i 1 
1 ; T 
/ 1 
| F 1 
p ' . 
$ 7 
Rs 
$1.5. 808 
\ . 
Ml. 
x E 
1 1 
i 
s. 


Lak 
<= 
(hn 


— 


— — rg 8; 


On the firſt day of Hilary Thins, 17775 an the 
ſurviving defendants, except Maddech, applied for an 
order to rebear the cauſe, but without ſpecifying any 
grievance ;z which order they obtained as of courfe, 
as alſo another order, ſoon afterwards, to a as 


to the executors of the late William Whitchead. 
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2 rinity Term, 17 Geo. nr. 


On gth Jun 1777) the bclnlng of this cauſe 
came on before the * Honourable Lord Chief Baron 
+ Smythe, Sir James f Eyre, Sir Beaumount 8 Hotham, 
and Sir Richard Perryn; on this rehearing no new 
evidence was introduced into the cauſe, ſave the 
tithe. table of the pariſh (exhibit L.) on the part of 
the defendants, and the terriers of the pariſh (which, 
on the former hearing, wereread by wits the defendant 
3 on behalf of the plaintiff, 


The new See FOR bend by: the * 
ſendants, was intended to ſerve the caſe of the de- 
ſendants the executors, Ralph Davies, and Elizabeth 
| Bateman, only; indeed the defendants Oxten and 
Healing, though petitioners. for a rehearing, did not 
ſeem to have oy grievance to complain of. 


The clauſe i in the tithe table, which b eſpe the 
tilt ee is as ellos: | : 6s. T7 


N Eofter Fay in \ Whithy and 8 8 no 
hay; no tithe calves; no mortuaries; only 
a penny 2. cow; and en every Houle, a 

- tilt penny.” N 


The counſel for the defendants wiſhed to ſtop at 
the words 4 ug Bay % but deing ordered to proceed, 
the court declared the true conſtruction of the ſen- 
tence to be; . in Wurrzy and the two SUTTONs no 
mortuaries are paid; 1 ** no tithe calves ; but in lieu 
thereof . a penny a cow ; * cc no bay,” but in lieu there- 

ol © from every houſe a tilt penny: and thus the tithe ta- 
ble was adjudged to ſpeak the ſame uniform language 
with the reſt of the evidence i in the cauſe. ; 


. ²  Þ S's Nene of Webmiefe- 
| | belly 2 en to © The Biographical Hiſtory of Sir William Black- 
: Ocdtavo edit. 1782. T See Id. Se: Id, I Cee Id. 


< | | | The 


dy, pay only one penny an houſe 2 their hay ; N 


; \ i | 
_ Trim A INES 17 Geo! I. 801 1 
The terriers produced by the plaintiff, . * 1 Le | mn | 
their teſtimony, in the ſtrongeſt manner, to the for- No. a.) 14 
mer proofs on his behalf, reſpecting this tilt-· penny N 4. 
mos that of 1686 e that | TO . = 
| | 85 ce Great Sutton and Little gutton and Whitby, 5 1 | | l 
are free from paying of tithe hay, every houſe © | 1 
Paying a penny called tilt penny; upon what ac- | - 
count we know not.” gs Wl 
" And that . 1705. tf 
| | Il | 
Me 
ec Sutton 3 as 4168 Sutton Parva and Whit- Terrier, 170g. 4% 
i 
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1 = 


upon what account we ROW not.” 3 


— — — —— — 


The defendants did not, on this 5 offer 
to impeach the fact of the tilt-penny modus having 
been paid, as before proved ; their objections to the 
decree (ſome of which were alſo urged on the origi- 
nal hearing) [which ſee under Michaelmas Terms 
16 Geo. III. were 882 as follows: 
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05. 175 The . has ſtated, in his bill, that b he 

h is entitled by endowment, without ſpecify- 
ing therein the kind of endowment, or 
0 lain 97 bug to e it. 
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aue. There i is a well 8 1 AiflinQicn 
between the Fact and the evidence of the falt. 
Although a plaintiff. is bound to tate the 5 

fact, in his bill, he is not bound to diſ- 
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O5j. II. The evidence of payments made to the vicar, 
in a the re r of of (the pariſh, ought not to have 
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802 . 7 Ha Term, 17 Geo. II. 


been read, as being the evidence of fear | 
not in N. in the __ | 


b The fact in iu between tink parties is, the 

5 vicar's endowment, To this point, or fact 

in iſſue, both parties are to adduce their 

evidence. The written endowment, in 

the preſent caſe i is loſt. But a writing is 

only one ſpecies of evidence of an original 

endowment. Enjoyment. is alſo proof of 

fuch an endowment. Proof, therefore, 

of a perception of the tithes in queſtion, 

in the re/? of the pariſh, gives the plaintiff 

a general, primd facie, title to recover, by 
implying a general rd e 


But beſides this hal tith, the plaintiff has, 
in the preſent caſe, alſo proved a particu- 
lar title. He has ſhewn an actual peſſeſſun 

and enjoyment of the tithe in queſtion, in 

| his predeceſſors and himſelf, by proving a 
modus, or compoſition, paid to them and 


"i him, as a ann, for that tithe, 


Ohj. ut. Proof of a bad mades, paid to a vicar, does 
not give to him (as it would to a rector) 
A e to l in kind. 


Anus. Tithe 3 in kind i is the 1 wed: right, 

A modus is, a manner of paying that tithe. 

To whomſoever that modus is paid, whe- 

ther rector or vicar, ſuch payment implies 

the original right to have reſided in that 

perſon. If ſuch payment ſhall appear, 
on proof made, to have the legal requi- | 

ſites, it is eſtabliſhed as a binding pay- 

ment. 
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ment. If otherwiſe, it is declared to be L 1 

no longer obligatory, and the original 

| 5 right revives, the right to take the tithe 

in kind for which ſuch ert had been 
ſubſtituted. 
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05 IV. The injpregeiater: 3 the vicar's right; 
| and therefore. the court is Wee to direct 
a trial at la. : 
Anſwer, Where there is RET in a 3 ſatisfato= | 
ry to the court, of the vicar's right, the 7 
conſcience of the court, fo ſatisfied, will , 
not, in um caſe, think itſelf bound to di- 
rect a trial at law, merely becauſe the im- 
propriator takes upon him to deny that 
4 right. But, in the preſent caſe, there is 
n impropriator before the court. The de- 
fendants, who requeſt this iſſue, are ſub- 
tracters of tithe only, who, conſcious of 
its illegality, have dared to deny the modus 3 
which they, and their fathers, have paid, 
and to aſſert, that they have purchaſed 
the tithe in queſtion from the impropria- 
tor, although at the ſame time they have 
not ventured to produce their own title- 
deeds from, nor have been able to prove 
a ſingle act of ownerſhip of the tithe de- 
manded, in the Ne, in 89 8 
of ſuch an allegation. | 
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0hj, v. The impropriator is, with DP" to ks, 
; as an heir at law with reſpe& to lands. 


Anſwer, The impropriator is not, in any ſenſe, as 
an heir at law in the preſent inſtance. The 
"uu mT, plaintiff 


„ won 1a 


plaintiff has proved an original endowment 

of the tithe in queſtion, by ſhewing, that 
it has always been paid to him, and to his 

predeceſſors (although not in kind) even 
within the townſhips in diſpute, and never 

to the impropriator. Theſe tithes, there- 

fore, being included within the circle of 
the vicar's endowment, the impropriator 
has, with reſpect to them, no right what- 
ſoever, either preſent or future, either i in 
ee or eee 


Oh: VI. The right of the parties will be bound L 
N the decree which has been pronounced. 


Anſwer. The bill w Was for - ſubrraQicn only. The de- 
cree is only for an account. It binds no 
right; it precludes (if any ſuch are medi- 
— e OF tHa 15 
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Oh. vn. 1 Auk. are not to be decided by 2 


court of equity: they are triable only at 
common law. e 
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5 The experience of every Ins 8 this af- 
ſertion. Almoſt all the cauſes which 
come before courts. of equity are upon 
_ queſtions of legal right. Where the evi- 
dence of the facts, reſpecting ſuch legal 
right, is irreconcileably contradictory, 
ifſues at law are directed to aſcertain * 
fats; becauſe © Ex faao oritur jus.” 
But where the fact is clear, it is a neu 

1 Lind of prohibition, to ſay that a court of 

5 | cequity is not competent to decide upon the 

laid, ariſing from that ö 
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| ni rem, 17 Geo; III. ons | „ 
05. VIII. In the caſe of Carte againſt Ball, i 
c runs on all fours with the preſent,” the late 


Lord Hardwicke directed an iſſue to try 
whether the vicar was entitled to the tithe 
demanded WA the bill. 


Anſwer. This 1 5 6 which i is very N report- Caſe of Carte 
e, 45 fed il Atkyns as well as Vexey) bears not the 8 Aug 
: -_ ſmalleſt ſimilitude to the preſent. The pendix, "No. 5.) 
| _ plaintiff there demanded all tithes (corn | 
as well as other tithes) ariſing within the 
hamlets in ſuit, and yet produced no evi- | 
. dence whatſoever of an endowment, either 5 
nin writing, or by proof of enjoyment of 
any tithes in any part of the pariſh. The 
dean and chapter of Meſiminſter, the ap- 
propriators, being parties, denied the 
plaintiff's right, and ſhewed an expreſs” 
grant to them, as appropriators, of the 
e tithes in qualign from the crown. 


But, in che as chiles. the ist how 
not demand the tithe of corn; he has proved 
His endowment, by actual perception, in every 
part of the pariſh, even in the places in ſuit 
| by the bill; the impropriators are not par- 

ties, they do not, therefore, deny his right ; 

and no grant to them of the tithe in queſ- 
tion by the bill has been, or can be, | 

ſhewn by thews or by the defendants. 
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0⁰ IX. The amiſgigion of the court of 5 HA 
: over tithes is not original, and immediate, . 
but only incidental and eels: „ as to 
diſcovery and account. | 
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8 Fuby 1ſt, 1777. 


Decree on the 


tehearing. 


Anſwer, From the nature of its inſtitution (which 
HS was to protect ſuch property as belonged 
to the crown) the court of Eæcheguer had 


Trinity wars, 17 Geo: m. 


an original and compleat juriſdiction over 
tithes. The King is perſona mixta, a 
ſpiritual as well as a lay perſon and tithes 
bave at all times, particularly thoſe a- 
riſing from extra-parochial places, been 
part of his revenue. From the earlieſt re- 
ports, or records of law, it appears, that 
the court of Exchequer hath uniformly ex- 
erciſed this paramount power over tithes; 
and, even were the point problematical, 
the conſtant practice of the court, for ſo 
many centuries, would now warrant the 


exerciſe of ſuch immediate and abſolute 


ee 


Fo 


It was a remark, iſpelting this laft objection, 


which fell with ſome ſeverity from the oourt, that it 
was proceeding much to far, to endeavour to ſerve a 
particular cauſe, by advancing ſuch doctrines, as, if 


received, would ſet afloat a great part of the proper- 


ty in the kingdom, and revive litigations, which have 


been for ages conſidered as at reſt, under * ſanc- 
tion of the decrees of * court. 


The n Sd , Coil days; and the 
court took a fortnight's time to conſider of the argu- 


ments urged by the counſel on both fides ; at the end 
of which, on Juh 1f, 1777, the court (except Baron 
| Perryn, who, having been counſel for the defend- 
ants on the original hearing, gave no opinion) pro- 


nounced judgment ſeriatim, unanimouſly afficming 
the former decree, 


Thy 


. DEL Coe ae ian: 


3 * 1 


I 


rh 10 Tem, 17 Geo. m 


1 133 of the defendants, as /lated by their caſo on on 
tbe appeal, - «delivered to the Lords, . counſel, and 
parties concerned, previous to the bearing, with 


"the manuſeript judgments F the Houſe inder ſad 


thereon. 


The ſaid Wi po Whitchead died on 4th Benn 
15716, before the ſaid decree was drawn up, and in 


Hilary Term following, the plaintiff filed his bill of _ 


revivor againſt the defendants, the executors of the 
ſaid William e — the LA was revived 
gn them. 


rn 1 - 3% 


"Ee 


| The 3 on n diſcovering the e of 


the vicar's dues, exhibited by him, on the examina- 
tion of witneſſes, but withheld at the hearing, ſeve- 


rally petitioned to have the cauſe reheard, and that 


the plaintiff ſhould produce the ſaid tithe- table; 


and on reading the depoſitions of Foſeph Chritchley, 
and Ellen and William Currey, examined for the 


plaintiff, on the commiſſion for the examination of 
witneſſes, as to the contents and uſage of the ſaid 
pariſh tithe-table, the cauſe was ordered accordingly 
to be reheard, and the ſaid table to be ROT by 
the plaintiff on fuch rehearing. 


The cauſe v was accord ingly Neben before the 1 
nourable barons of the Exchequer ; and on ſuch re- 


hearing, the plaintiff produced, and read, the ſame 
written and oral evidence as he had read on the ori- 


ginal hearing; and, in addition, read copies of two 
terriers, taken from the originals in the epiſcopal re- 
giſtry at Cheſter, dated reſpectively in 1696, and 
1709 but neither of which appeared to have been 
ever read, or e to, for N the vicar's 
dues. 
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„% N Tem, 5 Ga UH. 
| rhe defendants read in evidence, on ſuch rehear- 
1 „ ing, in addition to the former evidence, the ſaid 
1 table of the vicar's due, and the depoſitions, as to 
185 the ſame, ſet forth in the e 0 1 
On 1 Jh, 1777. tho aid cauſe was rebeard, 
and the court of Exchequer was pleaſed to order nd 
decree, that the ſaid decretal order, bearing date 

18 December, 177 0 ſhould be affirmed. | 


„„ tho original 4 under Michaelwas Yom, 
16 Geo. III. and on appeal, under Hilary Term, 
19 Geo. III. with the GOPERNDILES 

fiene lt. | 


** [ * 
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: | Michadas Tn. 18 Geo, 1 m. 15 
© November 75 A. D. 50 0 9 | 


10 the Balg. 


. Sir Jolm Shower, Lord Chief Baron | 
Sir James re, : ee e * 6 cha FT 
5 Sir Beaumount Hotham, by lay: . cole Nas 
wm Sir Richard Perryn, e 5 


45 Edward 7 ale. Attorney General. 
Alexander Wedderburn, Solicitor. . 


Jobn Glymn, Serjeant at lau, Recorder of 
: London. 9 whe 


Jobn Boſworth, Doctor in Pie | | Plaintif, = 


Joſe pb Limbrick, the younger, Jo- * 
ſieepb Cullimore, and Jobn Stock, (| 
Tenants of the Right Honour- 8 
able T, bomas Lord Ducie, Th 


| The coſe of the  Ploiniff, extratiel " the 
reſpondent's, as flated in his printed appeal ; 
delivered to the Lords, counſel and parties con- 
cerned, previous to the hearing, with the manu- 


ſeript . of -the Houſe indor ſed as 


Þ HE plaintiff is rector of the pariſh of Tort- 1 


worth, in the county of Gloucefter, and as ſuch ynto the teath 


- filed his 1 in the court of Exchequer, in Trinity of alk 9 


unto the tenth 
evening” s meal of milk, for his tithe of milk, 


* 


»The hw is extracted from page 38 of « The Nompnclature of 
| 2 gain, ball,” ſubjoined to * The Biographical Hiſtory of Sir Villa 
e Octavo edit. Nan 

Term, 
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"bn Term, 1 8 Ges 1 45 


Term, 13 C. nt. againſt the defendunts, and 


alſo againſt John Sci, another tenant of the ſaid 
Thomas Lord Ducie, thereby Rating, that the plain- 


tiff was, in the year. 1768, preſented, inftituted, 


and inducted, into the reQory of Tortworth, and had 
ever ſinee continued rector, by means whereof he 


was intitled to the tithes of all titheable matters, as 


ae great « as (mall, vithin the ſaid pariſh... 


That . das Liner hk, ever fince 


2 1773, occupied lands in the ſaid pariſh, 


- and kept thereon à conſiderable number of milch 
cow, which ad great e of wh. 


That che defendant Cullimare nad, ever Peer 
1 January, 1773, occupied lands in the ſaid pariſh, 
* nd kept ſeveral mileh cows thereon, which alſo 
yielded great quantities of milk; that the defendant 
Cullimore mowed a cloſe called The Lagger, ” in 
Tortioor th, in 1772, and dug potatoes in the oy 
pariſh; and both the defendants had ſeveral other 
titheable matters during the time aforefaid in the 


- ſaid pariſh, the tithes of which were due to ey 1 


us, bat never ſer out for hin. Phy 6 b 


That the e a bis wife, "Wn three 


or more children, of the age of fixteen years, and 
upwards, living with him, had 'refided ever ſince 


3 May, 1772, in the ſaid pariſh, and that there 


was due from them to plaintiff Eafter offerings, at 
the. rate of two-pence an head, for two years 


9 95 


The plaintiff * by his bill, that he was in- 
titled to, and ought to receive the whole milk milk- 


ed . every n natural e as well in the morn- 


ing 


„ „ é r—«᷑ m ̃ — — ͥàm . ˙; ͤꝶrjã ̃MũMWñ¹ĩ Dẽ⁵ ß. ß . co 


ing as e evening, as and for this. 3 Jo the. 


milk of the ſaid cows, for the whole nine preceding 7 


natural days, which the plaintiff ſubmitted to be the 
fair and equitable way of ſetting out tithe milk in 
kind; and he inſiſted, that if the tithes of the milk of 
the whole herd of cows was to be ſet out at every tenth 
milking only, the owner of ſuch cows would claim 
(contrary to natural juſtice) an option to ſet out the 
tithe, either at a morning's milking, or at an even- 


ing's milking, as he pleaſed, and would then ſet out 


che evening's milking for tithe, whereby the plain» 
tiff would be much injured in nat * receiving his full 
_ tithe of milk; for that by the uſual. way of milking 


cows, the quantity and value of the milk of every cow 


milked in the afternoon or evening, was on an average 
one third leſs in quantity, and conſequently i in value, than 


the mulk milked from the ſume cows in the morning of the 


fame day, which was occaſioned partly by the great 
incquality of the times between milking, and partly 
by the cattle not feeding ſo much'in the day as they 


do in the night, by reaſon of the heat of weather, 
lies, and other cauſes; and he conceived, as the law 


gave him (as rector) the full tenth, and not any 


thing leſs, than the tenth of the milk milked, an 
evening's meal, as and for the tithe, would be unfair, 


"being ſo much leſs in quantity and value, than the 


full tenth of the milk of ſuch cows produced by the 


ten ſeveral milkings ; ; and that therefore the only 
way for a perſon intitled to the tithe of milk, to fe- 
ceive a full: tenth thereof, was, that the milk milked 
on the tenth natural day, in the morning and even- 
ing, ſhould be ſet out for the tithe of ſuch milk, 


He charged; that the ſaid pariſh of eee was 


a . parih, appropriated wholly to the — of 


. i 


Mul omitted in the original, LEY 1 
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115 det rem 18 Goa III. | 


5 milk cows, and making butter and cheeſe, there 


not being in the whole pariſh above three acres of 
arable land (except the glebe) inſomuch that the 
tithe of milk is the beſi and moſt valuable ſpecies of tithe 


| belonging to the ſaid reftory; and as the whole tenth 


part of the milk, and not any thing leſs than the 
tenth, (with the tithes of the other titheable matters 
ariſing in the ſaid pariſh, which are, comparatively, 


but ſmall) was given to the rector ſor the mainte- 


nance of himſelf and family, he ſubmitted it to the 
court, that the ſetting out for tithe, the milk milked on 


the evening of every fifth day only, would be prejudicial not 
only to the plaintiff, in diminiſhing the revenue of his 


refory, but alſo to the patron ene by te ee the 


f ths of the advowſen. Ny 


An m plaintiff 8 by his bill, that when 


ever the ſaid defendants had ſet out the tithe of any 
milk in kind, they had always ſet it out in an even- 


ing, and never in a morning, or on the tenth na- 
tural day, as they ought to have done; he alſo 
charged, that the computation of time, when the 
milk of every perſon's cows that have calved ſhould 
firſt begin to be titheable in each ſucceeding year, 
was, or ought to be, from the time when the firſt cow, 
after calving, in any new year, was brought to the pail 


and milked, the ſame being a new increaſe or reno- 


vation of the milk, and ſo, of every cow calving af- 
ter ſuch .before-mentioned cow, the tithe ought to 


be ſet out on the ſame natural day and time, as that 


of the firſt cow in each ſucceeding year was, or 


ought to be, when firſt brought to the pail and milk- 


ed after calving ; and that the ſaid defendants, tho 
their herds of cows were in the fall of each year dry, 


and yielded little or no milk, yet, in order to effec- 
tuate the def; on of Ps all the milch cotos / the whole 


7er 


11. Been Term, 18 Geo. UI. 9 „ 


: periſh perpetually titheable on one and the ſame nature] day 
in every year, they pretended throughout the year, 
on every tenth milking, to ſqueeze or preſs out a 
very ſmall quantity of milk out of the whole herd, 
and to ſet out the ſame as and for the tithe milk of 
Tych cows; but the plaintiff inſiſted, that, in every 
ſucceeding year, the tithing day of milk ought to be | 
computed from the time when the firſt cow, after | 
calving, comes to the pail to be milked in each year, , 
and that the tithing days of the whole herd of cows 
ought to be governed and calculated from the firſt 
day when ſuch firſt cow, after calving, in every year, 
comes to the pail to be milked, and not by the un- 
fair practice of milking a few cows which are in ef- 
fect dry, as being then big with calf, and never 
milked, unleſs for ſuch unfair purpoſes, in order to 
keep up a ſucceſſion of tithing days throughout the 
year, and to make the tithing day from year to year, 
to fall on one and the ſame natural day thoughout 
the pariſh, intending thereby to injure and diſtreſs 
the parſon, by conſtraining him to collect the tithes © 
of the milk of che whole Nit at one and the ſame 
milking. 


ES 


That al 3 the deſendants 3 
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| had fully and duly ſet out the tenth meal of their 
whole herd of cows, as and for the tithe of milk, yet. 


the plaintiff charged the contrary to be true, and 
that he was intitled to the tenth natural day's milk 
of all the ſaid cows, and not to. the tenth evening's 
milk only; and that the evening's meals, which they 5 
pretended to ſet out, had been conſiderably leſs than 
they ought to have been, occaſioned by the unequal 
ſpace of time of milking in the morning and evening 
of thoſe days, when the tithe had been pretended to 
| be ſet out; for that ſuch ſpace of time between the morn- 
ſp and evening 5 milking was always longer on the days 
| which | 
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| which were no tiths days, than on thoſe days lad wore © 


called tithe days, whereby a conſiderably leſs quantity 


than the full tenth of ſuch milk, had been ſet out as 


the tithe thereof, which plaintiff conceived he was 


not bound to accept; and he particularly charges, 
that the defendant Limbrich, on 10th May next before 


the filing the plaintiff's bill (being what he called 


| 5 a tithing day) began to milk his cows. ſo late as 


ſeven in the morning, and in the afternoon of that 
day he began to milk, as and for the tithe meal, at 
three o'clock; and on 15 of ſame month, being what 
he called another tithing-day, he did not finiſh his 
morning's milking until between eight and nine of 
the morning of that day, and he began his evening's 
milking, which he pretended to ſet out for tithe, 
ſoon after three in the afternoon; and in like man- 
ner, and nearly about the ſame time, and for the 


ſame cauſe, his cows were milked on 20, 25, and 


30 May, then enſuing, both in the morning and even- 


ing; and that in or near the like manner and ways, 
the defendant Cullimore had carried on his milking, 
and the tithing of his milch cows, from 19 Juh, 


1772, being what he called a tithing-day, on which 


2 day he 3 to milk his cows, for what he called 
the evening's milking, before two o'clock in the 
afternoon of that day; and in like manner, and for 

the like cauſe, his cows were milked on 17 Septem- 


zer laft, being what be called a tithing-day, on which 


day he began to milk his cows, for what he called 


the evening's milking, before three. o'clock in the 
afternoon of that day; and in like manner, and for 
the like cauſe, he milked his cows early in the after- 
noon of the other days in the bill mentioned, being 


What he called tithing days; and the plaintiff in his 
bill mentions ſeveral other inſtances, wherein both 


the ou . the "Ou "mw calledtithing-days, 
ie 


— — "I "I 
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milked their cows. very late in the morning, and 

early i in the afternoon, and not at the hours when 

they milked their cows on other days, which were 
not tithing days, by which mode of e de on 
85 ee ha the GE: was F injured. - 


N he plaintiff alſo FE by his ſaid bill, that the 

| defendants have frequently put the milk milked u- 
tithe into unclean or unwhol:ſome veſſels, and fometimes 
had put runnet or other ingredients therein, to injure 
and. ſpoil it; at other times had permitted pigs and 
degs to drink up the ſame before the whole milking 
was over, and often permitted ſuch pigs to get into the 
veſſels wherein ſuch milk was placed, and to walli 
therein; and alſo had encouraged and permitted ſeve- 
ral poor perſons to take and carry away faid tithe 
milk, before the cows were all fully milked, where- 
by the ſaid plaintiff was injured ; and the ſaid plain- 
tiff, in his bill, charges ſeveral en wherein 

| fuch practices ha: been Sent. I 


The plaintiff charges, that in the ſaid dis of 
Tortwortb, there is no ancient cuſtom reſpecting 
the mode of ſetting out the tithe of milk, and that 
he, in the ſaid year 1772 did take the tithe milk in 
the manner the ſaid defendants thought proper to ſet 
out the ſame, in order to prevent the ſame from be- 
ing ſpoiled ; but he finding the ſame to be much 
Teſs in quantity than the fair full tenth part of the 
milk, refuſed to accept the ſame any longer than 


during the ſaid year 1772, of which he wore ee 
to the a f | 
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The plaintiff alſo 4 that fince 1 "ibn 
1773, the milk milked by the ſaid. defendants, and 
pretended to be ſet out for TT had been frequently 
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thrown, down, or ſpoiled. by, or by the 0 and 
with the privity or conſent of the ſaid defendants, 


without giving plaintiff any previous notice of ſet- 


| ting. out - ſaid tithe, which Notice plac, ener 


— ought to bave e 


That the phintif claimed the benefit of a road 
over three cloſes of ground, in the poſſeſſion of 
the defendant Stock (other part of Lord Ducir's 
eftate) in Tortworth, as appurtenant or belonging to 


_ defendant Limbric#'s. ſaid lands, and uſed. by the 


occupiers thereof, for the plaintiff to fetch and carry 


his tithes ariſing thereon to the rectory houſe in 


Tortworth ; and ſtates how the uſual gate in one of 


Stocl's cloſes was lately taken down, and the gap 


made up, to prevent plaintiff fetching his tithes that 


way, whereby plaintiff, if he gathered his tithes 


ariſing on Limbrick's lands, was neceſſitated to do it 


in avery circuitous manner, by a road one mile and 


an half further about.than the way claimed (which 
is only one mile and ſix poles) and nearly the whole 
thereof, out of the pariſh of Tortworth, which plain- 


tiff conceives to be unreaſonable, - 


And the plaintiff alſo charges by his ſaid bill, that 
as the tithe of milk in Tortworth was valuable, he 


is defirous that the mode of tithing the ſame ſhould 
be ſettled by the court of Exchequer, and ſubmitted. 
to accept the tithe thereof in the manner the other 


occupiers of land in the ſaid pariſh thought fit to ſet 
it out, in order that the ſame might not be waſted 
or ſpoiled, pending the ſuit, holding the ſame would 

not be deemed any prejudice. to the right, which 
by, bis ſaid. bill he ſeeks to eſtabliſh ; wherefore 


zs the ſaid defendants refuſe to accompt with the 
| plaintiff or the value of the tithes before mentioned, 


the 


1 


on » 


% 


Abele Ter, 18 Geo. III. = 
the plaintiff prayed that the (aid defendant Wight "oh 19 Til 
decreed to account. with the plaintiff for the ſingle 2 oe i my 
value of the tithes, and that the ſaid defendant Stock | bi 
might be decreed to open the ſaid gap, ſo made up 7 1 
by him, that the plaintiff might be enabled to brin 4 
home bis ſaid tithes, through and along the fields i in by 
the bill mentioned, and for general. relief v was the > ' in 

FOOL hath put in thair' fl anſwer to the q 1 | 
plaintiffs bill, which was ſwarn'14, May, I774, 3 and | 
the defendant Linbrick therein ſaid, that ever ſince | LN : 
5 April, 177; : , he had occupied lands in  Tortwerth, 1 
and in the adjoining pariſh, as tenant to Lord Ducie, wy 

that thoſe in Tortworth were'of the annual value of | wy 
one hundred and twenty-ſix pounds, and that he | ; Wil 
kept on an average, forty-/ix milch cows, which b yielded Fe 4 
ee eee 1955 | 8 

Tie POE Calla: 14 that « ever ge i 
5 April, 1772, he occupied lands in Tortiworth, . 1 
and ſome other places; that thoſe | in Tortworth | | ih 1 
were of the yearly value of one hundred and forty s 1 . 

| pounds, Fer on an average bad, ke forty. milch cows ul 
in Tortworth, which nee woof erable duantides by: 
of milk. 5 ing ö 
; | That! in Juh, 1771, be . notice from \plain- ih N j 
: tiff, that from and after 5 April th en next, the Som- 0 1 
1 poſition between them for tithes. ſhould ceaſe, and. i Wi 
4 that the plaintiff would expect to receive his tithes - 1 9 
in kind, unleſs the defendant Cullimore would con Wh 
ſent to 'make'ſuch' a' recompence' for chem as the. | 1 

plaintiff ſhould approve. „ il 
NO. The ll. 
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Tbe defendavt Cullimors ſaid that the plaintiff 3 ä 
ing very * exorbitant in his demands, he did not 
chuſe to compound with him, therefore gave notice 
in writing to plaintiff, that he ſhould ſet out the 
tithe of milk at his uſual milking place, in the 
afternoon of 10 April, then inſtant, at his uſual time 
of milking in the afternoon, and ſhould continue it 
in like manner after; that he accordingly, in the 

evening of that day, ſet out the tithe of his milk, 
bein the tenth meal, computing the ſame from the 
night of 5 April, 1772, making the morning s meal 
of 6. April the firſt meal, from the time the former 
compoſition. was' by plaintiff's notice to ceaſe, and 
inſiſted, that the ſame was the regular and uſual mode 
ok ſetting out tithe milk, ir being by every tenth meal, 
and not of all the milk milked on the tenth natural 
5 day. 5 

That 3 ſet out . tithe milk in the er- 
noon of ſaid 10 April, the plaintiff then ſent for and 
nr away the lame. | 355 | 


— 3 $ e # 
* ; Welle 110 I #44 5 3 


— 


5 The defendant Limbri 4 faid, that be” JE on 
ſaid lands in 1 on four ſeveral days, in his 
anſwer mentioned, and that his cows being brought 
on bis ſaid lands in Tortworth, on tbe evening of 
5 May, 177 3, he then gave plaintiff notice in writ- 


mY 


7 o q * *. 


. The „bb compoſition [AN a the > dats was three fhit- 
lings 3 in the pouhd, according to the rent, in lieu of all tithes, which 
was refuſel ; plaintiff afterwards, in conference with Lord Ducie, hoping 
thereby to prevent litigation, voluntarily offered to accept tavo ſhillings 
and | fix-pence i in the pound for all tithes ;\ and in a ſubſequent treaty with 
Mr Richard Hall, the ſteward of Lord Ducie, the plaintiff conſented to 
| accept of a ſum after the rate of two ſoillings end Four-pence i in the pound, 


as @ compoſition for all bis tithes z but theſe terms alſo were 1 by the 
lord and his tenant. | 


La 
* 


1 k 2 — 
1 : 1 Bs i; ing, 
z 3 


 Michaelmas Term, 18 Geo. „ 
ing, that be had that evening brought on his ſaid 


lands in Tortworth, ten cows, and ſhould ſet out the 
tithe milk, which would be due to plaintiff, on 


; Monday to May, in  Floodgate-mead, and ſhould after- 


wards continue to ſet out ſaid tithe milk, as it 


| ſhould become ave, © at the uſual milking place. . 


a 


That i in the afternoon of that day, he did ſet out 
the milk of his ſaid cows then milked, as and for 
tithe, the ſame being the tenth meal of milk next 


; after his cows wete F into che en . 


Both the defendants admitted, chat N was 
a 2 pariſb, and ſaid, they conſtantly, in the years 
1772, and 1773, had ſet out the tenth meal of milk, 
ſuch meal being an evening's meal only; and they 


inſiſted, that the tithe of milk ſhould not be taken in 


the morning as well as evening of the tenth natural 
day, becauſe then the calves muſt on that day go 
without milk to feed them, and there would be 


no whey to give the pigs, which in dairy farms is 


almoſt the only thing to give them; that a calf, at 
ten days old, would drink more milk than one cow 
would give, and that they were generally kept ſeyen 
weeks, if not more, for the butcher; and that the 
defendant Cullimore, who generall y. milked forty cows 
in Tortworth, had often ten or more calves tied up. 
feeding on the milk of his cows, in order to make 
them fat and ſaleable, and five or ſix calves at a 
time for weaning, each of which calves, before fit 
to ſell to the butcher, or to turn to grazing, would 
drink the milk of three cows, if the former had 
ſufficient to feed them with; and if the plaintiff 
ſhould take the tithe of all the cows on the tenth 
natural day, the fatting calves would leſſen in bulk 


\ 


and value more than they would 1 9 80 in the four or 
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Michaelmas Term, 18 Geo. III. 
five following days, for that the farmer could not, 


on the day preceding fuch, tenth, day, ſave milk ſuf. 
ficient to feed his calves, nor whey ſufficient for his 
_ pigs, nor would the milk milked. in the evening of 


the ninth day, remain, in, ſummer. ſweet, and whol- 
ſome till the evening of the tenth day, if the whole 
milk of that ow ſhould by ſet out for tithe. 


That aut intended; for the. butcher, wa fed 


with new milk, would not feed fon ſkimmed milk, 


or on any other than milk newly milked, and that 
milk ſuffered to ſtand without being moved, would 


have the cream riſe, on the top thereof, which. would 


not afterwards incorporate together, i in conſequence 


bw calves intended, for the butcher, muſt go 
without-nouriſhment on the tenth: natural day, un- 
leſs any other food, as good as milk on which calves 
would feed, could be. ſubſtituted in the place there- 
of; they ſaid, they apprehended the rector was in- 


titled; to the tithe, of milk as long as, the cows gave 


apy, and that it was uſual, in all dairy. farms, to milk 


their cows, as long as they, gave any milk, all the 


year round; and; that, as the rector was intitled to 
every tenth meal, they had duly. ſet; the ſame out, 
and that ſuch milking, their,.cows'all. the year round, 
could not be to prejudice the, plaintiff, becauſe it 
was always uſual. ſo.to do, and the cows were thereby 
the better, their, udders by frequent milking being 
diſtended, and thereby capable of holding larger 
quantities of milk, and ſuch milking was neceſſary 
alſo, on account of the cows calving at different 


times of the year; thoſe which ealye in the ſummer 
giving milk all the winter; and in large dairy farms, 


the cows calve in almoſt every month of the year, 
ſo that if cows were not to be milked. in the winter, 
as the plaintiff pretended, the defendants: muſt ne- 


| cer 9 great loſs. _ 


'T hey 


From 5 April to 14 May, milked 15 5 


22232 N. 1 8 Go. mW. 


They faid; that at the uſual time after the cal. | 


ing, when each cow came to the pail; they Had re- 


gularly, on the next tithing milk day, ſet out the 
milde of ſuch cows; with that of others which had 


before been in milking, which was giving the rector 


a conſiderable advantage, and they inſiſted, that the 


legal mode of tithing milk was, by ſetting out 
every tenth meal of the whole herd, and not by ſet- 
ting out the tenth meal of every cow, computed 
from the time of i it's firſt coming to the pail. 


— 


They denied that they pretended that the plaintiff f 


was intitled to the tenth evening's meal only, and 
no other, for his tithe, but ſaid he was intitled to 


the tenth meal, whether it happened to be in the 
morning or evening; and they both ſaid, that they 
had ſeverally ſet out, on every fifth day, the tenth 


meal of their whole reſpective herds, they de- 


nied that; in order to prejudice the plaintiff, they 
had uſed any unfair practice ce to leſſen the quantity 
or value of his tithes, or that on tithing days they 


had milked later in the m morning and fooner {6 the 
evening, than was uſual on other days, or that they 


ever gave any orders to their ſervants for any ſuch 


_ purpoſe ; for that, on the contrary, their orders to 
their ſervants always were, to uſe no unfair dealings 


whatever to prejudice the plaintiff; and proceeded in 


ſtating the particular hours in the morning and even- 
ing, in the ſeveral various ſeaſons in the year, When 
they began their Oy e 5 viz. 


wee, Afternoon. 
From Chriftmasto 4 milked 1 8 


at — — 


From 3 to 5 4pril, milked at 8 At half after 


year. 
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. 
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two all the 
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5 | Michaelmas Term, 18 Geo. III. 


Morning. Afternoon. 


"Donn 14 May to latter end of mod. 


milked at half after —— | | 
From September to Mi chaelmas, milked 1 5 At half after 


two all the 
year, 


.- Prom: Mi chaelmas to Chriſtmas, milk- b = 
ed R 


and faid, they never varied therefrom above half 
an hour, unleſs in the caſe of young heifers, on their 
" firſt coming to the pail, and in caſe of cows being 

diſordered by * e which are then — 


to o milk. 


OBSERVATIONS. 


Space between the evening Space between the morning 
and morning milking. and n milking. 


172 Hours. — — 62 Hours. 
15 Ditto.— — 8: Ditto. 

14 Ditto. — 9g Ditto. 

131 Ditto. — — 10 Ditto. 
142 Ditto. —L— 2 Ditto. 
16 Ditto. —— — 7 Ditto. 


— ——— 


92 total. 


Theſe totals ſhew the diſparity of the intervals be- 
between the times of milking (in which intervals the 


milk is generating) to be in the eee of 92 
to 52. 


They ſaid, that the 8 and pails Fe which the 
tithe milk had been put, had been always previouſly 
ſcowred and cleanſed, as uſual at other times of milk- 


2 ing; and that they never ſuffered their dogs or pigs 


to drink the tithe milk, or to get into or wallow in 
the milk-tubs, as was pretended by the bill, except 


4 


. % 
« * 1 * 


„ DD © 2 


r 
le 


Mi baelnar Term, 18 Geo. III. 


\ 


that once, the defendant Cullimere ſaid, three or four 
of his pigs happened to drink part of the milk ſer 
dut for tithe, and got their feat into the milking tub, 
unobſerved by his ſervants; but he did not know 
or believe, that his ſervants did put other milk into 
the ſame tub, which the pigs had drank out of. 


The defendants both ſaid that the plaintiff having 
neglected to ſend for his tithe milk, they had' on 
the next morning. after thrown the ſame on the 
ground, in order to have the uſe” of their tubs and 1 


pails; they ſaid they never ſuffered their dogs or 
pigs to drink the tithe milk, or gave any part thereof 


to their calves or lambs, or to their ſervants, or la- 
bourers, and admitted that the whole of their lands 
which they occupied in 75 ortworth, they held under 


| * Ducis. 


"Hendon 3 taken to > this anſwer, the de- 
fendants put in a further anſwer, which ſecond an- 
ſwer was ſworn 13 June, 1775. 


The defendatit Cullimore ſaid, that after 1 Jay 


1773 (to which time plaintiff had received his tithe 
milk) he had conſtantly ſet out his tithe milk in his 


own pails, and left it for plaintiff, but he neglecting 
to fetch it, defendant Cullimore at the next milking, 

and not before, cauſed ſaid milk to be thrown on the 

ground, that he might uſe his pails at ſuch next milk- 
ing, and that having given notice, he inſiſted he 

was not obliged to give plaintiff notice of ſetting out 

each reſpective meal of tithe milk; and the defend- 

ant Limbrict ſaid in effect the ſame, ſince g April 
1773, with reſpect to the tithe and milking of his 

COWS, © Ty | e 7 5 VVT N 
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| 2G 4 gk Stocl's 


Aichaelmas Term, 18 Geo. III. 

Stoel's anſwer ſet forth, that aceugiers of farm 

\ houſe (now down) and. ſaid lands in defendant's 
Linmbrict's occupation, and faid claimed road, were 

lands in their poſſeſſion; but ſaid defendant faith the 

occupiers never claimed any right i in reſpec of any 

road acroſs ſaid lands, either for their conveniency 

of going a nearer way, or otherwiſe ; and admits he 

took down the gate, and hedged up the b, jo pre- 
yent plaintiff going that way. | 


To which anſwer plaintiff walked, . a commiſ- 
ſion iſſued for examining witneſſes, which, with a re- 
newed commiſſion obtained by ee, laſted nine 

| weeks. 


WG R 0 OF 80 on the Part of the Plan 


It was proved on the part of of the plaintiff, 

That the defendants cows were milked an hour 
and an half later on mornings next immediately be- 
fore tithe meals, than on other AI Cie to make th 
2 s tithe milk leſs. | 


That the defendant Cullinare's ſervants were. or- 
dered by him, not to riſe fo early on thoſe mornings 
the evenings of which were tithe evenings, to milk 

the cows, as on the other mornings, ſaying it was 
Ss THE DEVIL's DAT,“ and the ne ſaid 
they obeyed the orders. 1 TG 1 


That the defendant's cows were milked earlier on 
the afternoon of a tithing day, hy an hour or thereabouts, 
than the afternoon of _ COIN 8 to make 

e ee . FR 


That Wie were © given 5 e Cullimpre to 
his ſervants not to milk the cow dry on a tithing evenings 
* wha 


orders. 


- Michazmas Term, 18 Geo, III. 


who in reply to a ſervant's remonſtrance, ſaid & amn i 
the parſon, you may get up earlier and milk them drier to- 


morrow morning, and that wy ſervants 8 his 


* > 3 

That the . Limbrict's un were on tithe 
evenings milked unfair, being not milked dry, 2 
conſiderable. quantity of milk being left in their 
udders. 


That che tithe milk 3 cows fy 
ſet out in various places, different from the places where 
milked, or A where the ather nine parts were milked. 


That in like manner and places the hs meals of 


defendant nag 8 cows were milked and ſet out. 1 


That a 1 4 RYE of urivie. Was DT a 5% tithe | 


milk of the defendant Cullimore, and his wife patted 


the maid on the back, pplauding her For doing it. 


That pigs dung u Was 8 or foand'i in the bottom of 
the tithe tub, when the tithe milk was teten. where- 
by the milk was ſpoiled, FI 


That the defandant' 8 digs got into and wallowed i in 


tithe milk, f in the tithe tub, when RY 


That clean tithe milk was Arend put into the 
ſaid fouled tub and milk, whereby the whole 1 | 
Was pepe Ei, 


That the hots pier ans . the tithe 
milk, and 2 W e it yOu befor the _ 
. _ 
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thoſe times, they ſay it is | burtful to the cow and 
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+< 


{A 


 Mithaelmas Term, 18 Geo. III. 


ra oe defendants abr fh lapped the a.. 


1 


That runnet or other matter was put into tithe milk, 


whereby the milk, on ſeveral trials, was found to be 


all ſpoiled, and turned to curds and whey. 


That a part of the tithe milk, by the orders of the 


_ defendant Cullimore, was often hid after milking in a 
hedge, in a field, and after 7 it was brought home 
and uſed in his houſe. | 


© John Rawlings, of Cold Afton, Gloutefterſbire, hul- 
dandman; William Rawlings, of Cold Aflon, Glou- 


ceſterſhire, dairy farmer; John Penny, of Caſile Cary, 
Samer ſetſhire, gentleman ; Jonathan Davis, of 
| Wiarceflerſhire, huſbandman; Stephen Dark, of 


Broughton Gifford, Wilts, dairy farmer ; Jan Fart, 


of Motton Underege, Glouceflerſhire, ditto ; William 


Lennet, of Mangots field ditto, ditto, farmer; 
and Rebecca Lennet; John Gay, of ditto, ditto, 


ditto; John Itbell, of Yate, ditto, huſbandman; 
Jane Tallen, of Briſtol, a ſervant to defendant 
Cullimore; the Reverend Thomas Shellard, rector of 
Readcombe, Gloucefter ſpire ; ; ſpeak to the uſage of 
milking and dairying in their ſeveral counties; 
ſay that it was unuſual in dairy farms to have calves 
dropping every month in the year; that they, endea- 
vour to have them drop between Chriſimas and Lach- 


day; that the calves will then be of a proper age to 


go from the cows early in the ſpring, when the graſs 
appears; which they declared to be the beſt mode of 
dairying; not uſual in dairy farms to milk cows 
with calf, till within (ſome ſay) ſeven. or eight, 
others eight or nine weeks of calving; if milked after 


calf; 


12 


5 


calf; 3 ds to Py out the ds natural day's, 


milk, both mornings and evenings for tithe ; and that 


the farmers ſtock may be ſupplied from the preceding 
milk of the tenth natural day; ſay the morning's 
meal, is, on an average, through the year, ONE 


THIRD MORE than the evening's meal of milk 
'of the ſame cow. . 


| Robert Clarke proves, that he made the following 


experiments of the ſeveral quantities of milk milk- 
ed in the mornings and evenings, from farmer 
Pagler's dairy cows, in the famous cheeſe pariſh of 


Berkeley in the county of Glouceſter, which adjoins to | 
the pariſh of T. ertworth, on the W ſeveral 
days, viz. 


4 


— rg 5 * 
— —dvᷣ'5 u , TT — — 
— . — — = . 


2 TE * e 0 * 
* 1 1 Þ == . 483 IN DE 
3 Og Arg ** — 2 — \ — * 
—— —— 2 ore er —Ü— ——— — — 
— — NES I 


— 
* 2 N 5 
—— — Cn io a Der a —— —ñ _— 


— 
LO —— D — Þ 
o 
K — = — « 


— . 
—”—O— OO 2— —— — 


| = Je BUIUDADd ul 0210 
Je uo UT poz lfu s oA aug 
8 | Je Ju1ua4a ul 31 ? 
e *UJOW Ul poi MOD 24ſamy aweg 
2 de Jujus ds ut ond 1 
zv uo ul pPIF[1W $M0I AAN, T, 
- - ze Ju1u242 ul ond - by 
Je *10W Ul pon $4405 auo-4{3uamy urg 4 5 
- ze Jurua4aa ur ond . ET Ce 
Jy ulm uf pay AO suo-A u, amrg : 
£ r Jujusas ut od 8 fopy _ 
Je · uiou ui 1 payt $M09 ↄuo - Aus. I F | 
„„ ze Jujuaaa ui od B a6 
Je *uJOw ut pez $400 ino aweg | 
8 ze Jura ur od? 2 
Je uo ul pF: $400 uno aweg 
— m Jufus as ut on - | 
Je poxliu dunn ur {uo $402 ano q/ 4 54⁰¹ 71 9 
m Jufus4es uf i on 
Je uo ur PaY[m $402 24[2443 aweg 
- | ze Juryuaaa ui od 81 
de uiou uf payſiu $409 2aſamy οο g | 


- 12 Juwaao uf 0d 0 *r 50 81 


4 
O 
5 
3 
& 
we 


os 


* 


* 
Ss 
> 
E 
. 
8 
EY 
S 


>| =] © 


194194 


% 


\ 


=000000 224 0 
i relle 


— 


8˙8 
17 01 


ee 


— 


— 2 
* 


- Ws * Wl a | 
& O O OMAMMO n O O O 


O NO.mh OW + mM 


| c pr ujou ui pont sοο 2AJIM [, 

gulusae *3urvzom ; 1 | 5 
| 2y1 v1 Jurypu 2y3 wi Jurgfu | 23 
*22npoad L J0 8anoq aq. l. Jo 8noy ν. 


*muauacnſvapy fung wu panoud 1 An poo au v — a0 77 


-lololelo]olv[v] 


6 
'& 
© 


— — =D. SIA ATI LD em zvů— 
NE ͤ —— —— ———-—à—à—ꝑ n 


———ůů ——-—-— — 


— ¶ —Äꝶk , —_— 


* 


2 


Ditto in evening at 


 Mithaelmas Term, 18 Gedi III. 


0 There ia proof in the cauſe, that the former oc-- . 


cupiers, of defendant. Limbrict's lands, always'uſed 
the claimed road, when. the lands in Stach's acdupa- 
tian, were not in their paſſeſſion ; that plaintiff“s 


predeceſſors (as old people dead had deal arod) ufed the 


claimed road to gather his: tithes: from defendant 
Limbrici's lands; and that gate was taken down and 


gap made up:by. Lord Ducie's orders es avs _ 


tiff febivg his tithes cher way. 


Themat: Addi Lord Ducie's FOR: ſays that 


he entered into an engagement with: Lord Ducie'to 
adviſe and aſſiſt his tenants: in Tartiuorth in ſetting: out 
their tithes, n 
years preceding, for which he was to have an annual 
-recompence, and was ordered by Lord Ducie to gi ve bis 
tenants ſtrict charge to play no triek whatſoever, but to 
ſet out the full tithes, ſaying, that ſo long as his te- 
nants did what: was right, he would fund by them; that 
the defend ant Cullimore, and eight other farmers in 
Tortworth, did, ly tbe advice. of: Morgan, on 21 April 


1772, cauſe a notice in writing to be delivered to 


the plaintiff, that they would ſet out their tithe milk 
in future on every fifth day in the: afternoon, and 


that the next tithe; meal would be ſet: out on 25 


April then inſtant in the afternoon; that this notice 
he ſaid was ſigned by defendant Cullimore, and alſo 
by Thomas Daniels, Fobn Bell, Thomas Weeks, Daniel 
Fennings, Fohn, Olive, Charles Long, John Hall, and 


by thedefendant. Stoct, in his preſence, all of whom, 
he ſaid, were tenants to Lan Ducie, of n in 


Tortworth, + bor 1 


Richard. Hall, late ſteward to Lord Duci⸗ ſaid, 
that he received orders from Lord Ducie, to acquaint 


C ould 


no tithes having been ſet out for fifty-five 


his tenants. in een. that in caſe} any ſuit 


Michaelmas Term, 18 Geo. III. 


ſhould be brought againſt them'by plaintiff, relating 
to the tithes, that he Loxp DUcis would bear 
them harmleſs, and pay the expence of it, 'and that he ac- 
quainted the tenants thereof; and William Hill Lord 
Ducie's now ſteward, ſaid, in effect, the ſame, and 
be and Thomas Morgan both ſaid, that they haue, for 
and on the behalf of Lord Ducix, paid monies on actount 
of this cauſe ;' that very near the whole of the ik 
of Tortworth is Lord Daa 8 | 


| This cauſe came on to be heard before all the ba- 
- rons of the Exchequer, 27 June 1777, and continued 
jn hearing five days, when the court ordered it to 
ſtand over to Michaelmas term following, for con- 
ſideration; and on 17 November 1777, the court 
unanimouſly pronounced their decree, diſmfling the 
bill with reſpe& to the claimed road, declaring the 
remedy to be a legal, and not an equitable one, and + 
decreeing the plaintiff to be intitled to the ſeveral 
ſpecific titheable matters demanded by the bill, and 
with reſpect to the plaintiff's demand gf tithe milk, the 
court declared, the plaintiff was intitled unto the tenth 
morning*s meal of milk, and unto the tenth eyening's meal 
of milk ; and the ſaid defendants not having ſet out the 
ſame accordingly, it was thereupon further ordered 
and decreed by the court; That the ſaid defendants 
| | ſhould ſeverally come to an account before the deputy | 
remembrancer, for what was due from them to the 
plaintiff, for the val ue of every tenth morning's meal, 
and of every tenth evening's meal of milk, milked by the 
faid defendants. reſpeQively, within the ſaid _ 
of Tortworth, from the time in the bill mentioned; 
and that they ſhould reſpectively ſatisfy and pay unto 
the ſaid plaintiff, what, on ſuch laſt mentioned ac- 
compts, ſhould be found to be due from them unto 
: 2 N together with his the plaintiff 's coſts -t 
1 this 


| Micharimas — 1 18 Geo. III. 


4 1 „ 


chis ſuit, until that time in reſpect thereof, to be taxed 


by the deputy remembrancer of the ſaid, court,“ and | 


declared that, the mode of computing the tenth meal 
was to number the mornings and evenings meals ſepa- 
rately, and apart from each other, and to count to 
the tenth of ten ſeveral ſucceſſive mornings, and 
the tenth. of ten ſeveral, ſucceſſiye evenings, diſtin& 
from the mornings; 1 ſo that whether the tithe ſhould 
be ſet out by the tenth. morning and evening, or by 


the tenth evening and morning, was and will be ac- 
cidental, according to the. fargney: 5 karſt inne on 


l 


morning or on Ne,, 0 


REMARK. or THE Counr. 


In delivering the Re judgment,, the court. "de- ; 
clared, that the hiffory and complexion f 'this | cauſe, 


might be collected from the evidence of Thomas 


Morgan, à noble lord's bailiff, who had told them, 


that he had entered into engagements te adviſe the 
tenants in the pariſh, of  Tortworth, and to offift them 
in ſetting. out their tithes there, no tithes having been 


ſet out in that pariſh. for He fue Jeet: preceiage; 


That under bis di rredtions, on 21 1 1 1772, the, 


defendant Cullimore and eight others delivered the 
above notice to the plaintiff, for ſetting out their 
tithe milk every ib day in the aſternoon; that the 
milk was accordingly ſet out every fifth day in the 
afternoon; now the purpoſe of ſetting out the tithe 
of ſo many different perſons in one and the fame even- 
ing or time, the court declared was too obvious for 
them to be miſtaken i in; that Mr. Morgan had grave- 
ly told them, he .was ordered to charge the tenants 


to play NO TRICKS; but his taking advantage | 


of what he underſtood to be the letter of the law, to 
1 JURE the parſon materially i in his right, as well 


- 


9095 


— 


as to DISTRESS Hit as much as n in the 
exerciſe of that right, the court declared was a 
PLAIN TRICK, diſgraceful to the adviſer of 
it, and reflecting no hohour upon any of the parties 
concerned in or * conſentirig fo We} 


The Cafe of ihe Defendant, bed | * bis 


Caſe as Appellant in the Lords. 


| The plaintiff is the rector of the rectory of Tort- 
worth in the- county-\ of Glowceffer, and as ſuch inti- 


tled to the tithes thereof, particularly to the tithe of 


milk in kind within. the ſame , 


Tbe 1 are e occupiers of certain farms and 
lands withia the ſame reQtory of Tortworth,' and are 
25 ſuch liable to the payment bo the tithe of milk in 
kind to the phiarif h 


] ke plaintif, for ſome time previous and down to 
1 uh 1771, accepted a' compoſition from 
the defendant” Foſeph Culliniore, in lieu of tithe of 
milk in kind, and on 20 J, 177 wk gave notice in 
writing to the defendant Cullimore, that he the plain- 
tiff ſnould on 5 April then next, ceaſe and diſcon- 
tinge to compound for his tithes on the then preſent 


terms, and that from and after that day he ſhould - 


expect to receive his tithes in kind as preſcribed by 
law, unleſs the defendant Cullimpre ſhould conſent to 
make him, the plaintiff, ſuch” recompence for them, 
a he the plaintiff ſhould approve. 


The plaintikk's derinands for he rithe of milk were 


ſo high, that the defendant Cullimore could not com- 
pound any longer for the fame; and tbetefore, on 


9 4 17725 _ defendant Cullimere 8 notice to 
the 


. 3 the 
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the 90 in writing, that conformable to the 
plaintiff's ſaid notice of 20 July 1771, he the de- 
fendant Cullimore ſhould ſet out the tithe milk due to 
the plaintiff from him, at his uſual milking. place, 
or places, in the afternoon of 10 April, the then 
next day, at his uſual time of milking ; ; and that the 


ſame would in like manner be continued to be ſet out 
as it became * 


1 
4 


The PS did according: to his ſaid 
notice, in the afternoon of the ſaid 10 April 1772, 
ſet out the tithe of milk then milked from his cows, 
being the tenth meal of milk of his ſaid cows, com- 
puting the ſame from the night of 5 April 1772, : 
being the day which the plaintiff, by his ſaid notice 
had fixed on for the determining of his compoſition, KR : 
and making the meal of milk in the morning of 
6 April, the firſt meal, and which was, as defendant 
Cullimore apprehended, the regular, legal, and uſual 
method of ſetting out and taking tithe milk,. and the 
defendant Cullimore having in ſuch manner ſet out the 
tithe of milk, the plaintiff ſeat for and took ſame - 
W 3 . N 333 


- 


On 3 April 1772, the Mlaintif ka fir to 
ſerye the defendant Cullimore with another notice in 
writing, informing bim, that as the laſt tithe meal 
of milk ſet out by him was in the evening, the plain- 
tiff thought himſelf intitled to have the next tithe 
meal ſet out in the morning, and therefore deſired 
that the next tithe meal of milk, which might be- 
come due to him from the defendant, might be ſet 
out in the morning after it became due, and from 
thenceforth to ſet out the future tithe meals of milk 

in an evening and in a morning alternately, 


. 
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The defendant Cullimore being adviſed, that it wag. 
right and cuſtomary to ſet. out the tithe of milk by 
every tenth meal, and not in the manner as demanded 
| dy the plaintiff, according to his laſt notice, he, on 
21 April 1772, gave notice to the plaintiff in writ- 
ing, that he ſhould ſet out his tithe milk every 
fifth day in the afternoon, and the next tithe meal 
of milk would be due on 25 April 1972, which 
ſhould be then duly fet out; and the defendant Cul- 
limore did accordingly ſet out his tithe of milk by 
every tenth meal, computing the ſame from the time 
aforeſaid, and continued to adhere to ſuch mode of 
ſetting it out, | | 


The defendurit Limbrick entered upon a certain 
farm and lands within the rectory of Tortworth about 
5 May 1773, the ſame. having been occupied by a 
. tenant to whom the ſaid plaintiff had given the like 
notice for ceaſing his compoſition as to tithes, as is 
before ſtated to have been given to the defendant Cul- 
 limere; and the cows of the defendant Limbriet be- 
ing brought on ſuch lands in the evening of the ſame 
5 May, he immediately gave notice to the plaintiff 
that he had that evening brought his cows on the ſaid 
lands in Tortworth, and ſhould therefore ſet out the 
tithe of milk which would become due to the plain- 
tiff on 10 May in Floodgate mead, and ſhould after- 
wards continue to ſet out his tithe milk, as it ſhould 
become. due, at the uſual. milking place; and ac- 
cordingly the defendant Limbrict did ſet out the milk 
milked from his cows in the afternoon of ſaid 
10 May, as and for the tithe due to the plaintiff, the 
meal of the evening being the tenth meal of milk 
milked from his cows next after they were brought 
into. Tortwerth rectory; but the plaintiff objecting to 
ſuch mode of ſetting out tithe milk, refuſed” to take 
the ſame mats and 


„% In 


Muicbaelmas Term, 18 Geo. III. 835 
In Trinity Term 1773, the plaintiff filed his bill 
or complaint in the court of Exchequer at Weſimin s, 
againſt the defendants; and: which was afterwards 
amended by making the ſaid John Stock a party, for 
an account of various titheable matters, but chiefly 
for tithe of milk, alledging the defendants had not 
accompted with him for the ſame,” and inſiſting, that 
he was intitled to and ought to receive the whole of 
the milk that was milked from the defendants whole 
herd of cows on each tenth natural day, as well in | 
the morning as in the evening, as and for the tenth 
or tithe of the milk for the whole ſix preceding natu- 
ral days; and that ſuch was the mode in which 
the defendants were- obliged to ſet out their tithes 
of milk for the plaintiff, and which the defendants 
not having done or complied with, the plaintiff by 
his faid. bill prayed that the defendants might be de- | 
creed to account with him for the ſingle value of the 
tithes in the ſaid bill mentioned, "RA for en re- 


lief. 

To which bill the defendants put in „ Twi joint 3 
anſwers, thereby | ſetting forth, that they had duly | * 14] 
ſet out the tenth meal of milk of the whole herd of | " 


= — ng 


their cows, milked at one time, to the time of the | | {} li 
plaintiff's filing his ſaid bill, and that the ſame had | | 
been fairly ſet out for the plaintiff, . at the defendant's 
uſual places of milking in their pails, and-that the 
ſame had been conſtantly left there for the plaintiff 
until the next milking meal, at which time the de- 
fendants wanting the uſe of their pails, were obliged 
ö to throw down the milk therein neglected to be ſent 
ö for by tbe ſaid plaintiff, which by law the defendants 
were adviſed he ought to have done; and the defend - 
ants ſaid by their anſwer, that Tortworth was a dairy: 
8 un and inſiſted, that the tithe of milk could not 
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be taken both in the morning and in the evening 
of the tenth natural day, becauſe in that caſe calves 
muſt, on that day, go without milk to feed them, 
and there would be no whey to give the pigs, which 
in dairy farms was almoſt the only thing to give them; 
that a calf at ten days old would drink more milk than 
one cow could give, and that they were generally 
kept ſeven weeks, if not more, for the butcher, 
and that the defendant Cullimore, who generally 
milked forty cows in Tortworth, had often ten or 
more calves tied up feeding on the milk of his cows, 
in order to make them fat and ſaleable, and five or 
fix calves at a time for weaning, each of which 
calves, before fit to ſell to the butcher or to turn to 
grazing, would drink the milk of three cows, and 
that if the plaintiff ſhould take the tithe of all the 
cows on the tenth natural day, the fatting calves 
would lefſen in bulk and value, more than they would 
gain in the four or five following days, for that 
the farmer could not on the. day preceding ſuch tenth 
day fave milk ſufficient to feed his calves, nor whey 
ſufficient for his pigs, nor would the milk milked in 
the evening of the ninth day remain in ſummer 
ſweet and wholeſome till the evening- of the tenth 
day, and that it was well known that the calves in- 
tended for the butcher, and fed with new milk, 
would not feed on ſkimmed milk, or any other than 
milk newly milked from the cow, and that milk 
ſuffered to ſtand without being moved will have the 
cream rife on the top thereof, which will not after- 
wards incorporate together, in conſequence whereof 
calves intended for the butcher muſt go without nou- 
riſhment on the tenth natural day, unleſs fome other 
food as good: as milk on which calves would feed 
could be ſubſtituted in the place thereof, which is 


os pena ; and the defendants i in their anſwer _ 
| WI 
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wiſe inſiſted, that the legal modus of tithing milk 
was by ſetting out every tenth meal of the whole 


herd, and not by ſetting out the tenth meal of every 
cow, computed from the time of its firſt coming to 
the pail, and the defendants denied that they pre- 
tended the plaintiff was intitled to the tenth evening 


meal only, and no other, for his tithe; but ſaid the 
plaintiff was intitled to the tenth meal, whether it 


happened to be in the morning or evening; and the 


defendants ſaid, they had ſet out every fifth day the | 


tenth meal of their whole ger porque, e h 


LY 


To which ſaid anſwer 6f the defendants, as well 
as the anſwer of the defendant Stock, the plaintiff 
having replied, the defendants rejoined, and the 
cauſe being at iſſue, a great number of witneſſes 
were examined, as well on the part of the plaintiff 


as of the defendants, and the defendants (as they are 


adviſed) fully eftabliſhed by their evidence, that they 
had legally, and according to the cuſtom of the 
country, fairly ſet out the tithe of milk, being the 


tenth meal of milk, as inſiſted on by their anſwer to 


the plaintiff's bill, and did i in all other reſpects fully 
and ſufficiently prove their caſe as ſtated and relied 
upon by their ſaid anſwer esp tithe milk. 

This cauſe came on to be Ward befor the bas” 
rons of his Majeſty's court of Exchequer at ef- 
minſter, in the month of Fuly, 177% when the court 
took time to make their decree in the ſaid cauſe, and 


afterwards on 17 November, 1777, the court was 


pleaſed to diſmiſs the plaintiff's bill with coſts, as 
againſt the defendant Jobn Stock ; and as to the 
claim of tithe milk made by the plaintiff againſt the 
defendants, the court decreed, ©* That che plaintiff 
was intitled o the tenth morning's meal of milk, 


85 3K 3 ; and 


4 
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and unto the tenth evening's meal of milk”; and 
the defendants not haying ſet out the ſame accord- 
ingly, it was thereupon further ordered and decreed, 

£ That the defendants ſhould ſeyerally accompt for 
what was due from them to the plaintiff, for the va- 
lue of every tenth morning” s meal, and every tenth 
evening's meal of milk, milked by the defendaats 
reſpectiyely, within the ſaid pariſh of Tortwarth, 

from the time in the plaintiff's bill mentioned, and 
| ſhould pay to the plaintiff what ſhauld be found to 
be due from them on taking ſuch accompt, together 
with the plaintiff's coſts of ſuit until that time, in 
reſpect thereof, to be taxed.” 


The * Decree of the Barons of the Exchequer, 
delivered by Sir James F . n 17, 
A. D. 1777. 


HE bill which was filed in the court of Ex- 
2 cheguer by the Rev. Dr. Boſworth, rector 
re in Glouce/terſbire, complained that he ha 


- 3 hd 
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| 2 The above gecien is EY from. an un eee of only ſixteen 
pages, very largely and looſely printed, with the following title, The 
decree of the Barons of the Excheguer, delivered by Sir James Eyre, No- 
vember 17, 1777, in the great cauſe of TITHE MILK, between 
the reverend Dr, Boſworth, Limbrick, and others, _ as taken i in ſhort hand 
by 1 Mr. Gurney ; with an appendix from the ſame decree, reſpecting the 
payment of AG 18 MENT tithes for cattle, kept in one pariſh, and 
uſed in another; and the manner of tithing potatoes, and apples; to 
which is added the form of a notice proper to be delivered to the payers 
of tithe milk in kind. Sberbgrne, printed by R. Caadby, and Co, and 
ſold by R. Baldwin, Pater-nefter-row, London, MDCCLXXIX, This 
advertiſement is indorſed on the title page : The following important 
determination of the court of Exchequer is publiſhed in the hope, that 
it may be equally ſerviceable to the clergy and lait). | 
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been defrauded of one third of nis tithe milk * the 


ſetting forth the tithe on an evening, and never on 2 
morning; under a pleg that the tenth meal was 


aſſigned the parſon by law; on which the court ob- 


ſerved, that The defendants profeſs that they have 


cc 


duly ſet out to the plaintiff, for his tithe, every | 


fifth evening s meal; which, they ſay; is the tenth 


A 


£6 


La 


* 
cc 


40 


meal to which the men is intitled. They hav- 


ing brought their cows to the pail in the morn- 


ing, and beginning to count from the morning 


of that wy to the evening, and ſo on, the fifth - 


evening's meal of milk makes the tenth meal, 
which is the ane $ due. 


— 


“ The plaintiff ite that the ſetting out 


every fifth evening's meal is not the due mode of 
tithing ; and the argument for the plaintiff aſſumes 


one fact; which is, that the produce of the 


evening's meal, from phyſical as well as other 


cauſes, muſt always be les in quantity than the 


| morning's meal. And the witneſſes on both fides 


agree, that the fact i is ſo, though they * A 


great deal as to the proportion. 


* One of the plaintiff's veittieſiinr made a great 


number of experiments, in order to aſcertain the 
proportion in which the evening's meal fell ſhort; 


and it appeared, upon the reſult of theſe experi- 
ments, that it Frequently fell ſhort a third, but 


never leſs than a fourth part of the morning's. 


It therefore follows, as a neceflaty conſequence, 
that a fifth evening's meal conſtantly ſet out to 
the parſon, muſt produce him leſs, upon the 


- 


nn un a wack you of the ou. 7 


"_ This 5 the fat; the argument W 
thus: the tithe of milk (as of all other titheable 
3H 4 „ matters) 
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64 © This was the ſum of the SD urged for 
„the plaintiff, It was admitted, that it had been 
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45 matters) belonging de jure to the parſon, is the 
$6. tenth part of the milk produced. A rule of 
“ tithing, therefore, which zeceſſarily gives to the 


+ parſon leſs than the os cannot be the true 
66 rule. c 


e thus far ſettled, by the few caſes: that are to be 


“found on the ſubject of tithe milk, that neither the 
_ 46. tenth part of every cow's milk at every meal, nor the 


te tenth part of the whole meal, were to be ſet out to the 
« parſon, and that the tenth meal was the tithe to be 
« ſet out. But for the plaintiff they inſiſted, that 


the tenth meal muſt not be ſo computed as nece/- 
66,  farily to produce leſs than a tenth part of the 
„ whole ten meals taken together. 


«© The plaintiff's counſel endeavoured to point 


© out a manner of taking the tenth meal, 'which. 


«© would not be liable to this objeRtion, - They ſug- 
% geſted taking @ morning and evening's meal alter- 
15 nately, or taking the whole meal of the teuth day. 


$6 The: defendant's counſel ſay, that in the caſe 
« of taking it the whole day, it would be taking 


% the nineteenth and _ twentieth meals, inſtead 


« of every tenth; and in the other caſe, that 


<<. it would be taking. ſometimes the ninth, and 


© ſometimes the eleventh meal ; and therefore, that 
« in either caſe, it would be departing from the 


rule laid down, which is, that the parſan is in- 


te titled ta the. tenth meal. This they inſiſt is now to 


be taken as a, clear rule of law; ſettled by the 
MB authority of ſeveral determinations, and become 


„% an eabliſhed rule of Ee" | 
1 | « Upon 


2 Term, 18 Gan; ul. 


54 cc Upon general principles, we find it difficult ta 


6c 
ge 
60 


perſuade ourſelves that that can be a true rule of 


* tithing, which puts it in the power of the farmer 


to give the parſon, perhaps, a twelfth, a thirteenth, 
or a fourteeth, inſtead of a tenth, A preſcrip- 
tion to pay leſs than a tenth, we all know, 
would be a void preſcription, unleſs it was aſſiſted 


by ſome conſideration to make the parſon amends 


for the difference between the tenth and that leſs, 
which the preſcription propoſed to give him. 
When the tenth meal was declared to be the right 
of the parſon, it was certainly ſubſtituted. in the 


place of the tenth quart, or the tenth diſh, or the 


tenth part of each meal: it was not meant to give 
leſs than the tenth, but. the object was to give the 


tenth in a more convenient and more uſeful form. 


It was therefore auxiliary to the general right of 
a tenth : it was intended to fortify and not to 


deſtroy that right, If, in experience, it turns 
out to be ſo unhappily framed, as to be capable 


of being made to operate in deftrution of a 


right (as it certainly would do in the ſenſe in 


Preſcripticn te 
pay leſs than 
tenth, void, 
unleſs, Sc. 


Tenth meal 
ſubſtituted ia 
place of teath.. 
quart, Se. 


* 


which it is underſtood by the defendants), it Z 


ſhould ſeem that, notwithſtanding the authority 


of caſes, the right would be ſuppoſed, and the 
rule condemned, as not warranted by the law of 
England, and as being fundamentally erroneous 
in the original conception of it; and the over- 


turning ſuch caſes would be no great ſtretch of 
authority; in truth, it would de refering, not 
altering, the law, 


LL But we are very ready to admit, that we ought 


not haſtily to condemn a rule laid down upon 
great debate, and conſideration of ſeveral differ- 


er modes of tithing, practiſed, at different times, 


&« in 


22 Term, 18 Geo. III. 


i Aver places. We ought rather to ſuſpect 
<<, that we have not underſtood the true ſenſe and 


<<. meaning of the rule. Unqueſtionably, if a con- 
< ſtruction can be. put upon this rule of tithing, 


which will preſerve the original ſpirit of it, it's 
„ truth and it's juſtice z and put it out of the power 
 * of any man to make it an inſtrument of wrong and 
6 injuſtice, this court will ſtrongly incline to adopt 


c ſuch a conſtruttion. And upon conſideration, 


„ we « think. 1 PIC my be n 

FEE The eee evening 8 * neceſ- 
90 + al unequal in produce, may, and we think 
* ought to be, conſidered as diſtinct tithgable mat- 
6 ters, from each of which you may count on the 
< tenth, which will be the right of the parſon; 
« and that tenth will be the tenth meal of that de- 
C ſcription to which" it belongs, either morning or 
« evening; and in this way the parſon will, upon 
ce the whole, have his full tenth, as much as he 
<© can have in the manner of collecting any other 
« ſpecies of tithes whatever; inſtead of neceſſarily 


ce taking leſs than a tenth in the defendant's way 


cc of ſetting out his tithes. And, in reſpe& to 
cc authority, upon a careful review of all the 
de caſes we have been able to find upon this 
& ſubjet; we not only do not find any ad- 
< judged caſes ſtanding in our way, but we collect 
£ that the rule of the tenth meal was originally un- 
<< derſtood in the ſenſe in which Going it __ 
now to be underſtood. . s 


— * 5 4 1 2 5 


* The caſes quoted were: We. Dass, n and Eyles, 
cc Chigwell, Dod, and Ingleton, Hill and Vaux. Lord Raymond, 1 vol. 
te of Reports, Burton, Dy, and Briden, 1703. 3 and Ed- 
46 n ns See pet. 2 R. i ; 


— 
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«© There appears therefore to us nothing, i inpoint 


of argument or authority, which ſhould prevent 


us from elfecting the juſtice of the caſe between 


theſe parties, by declaring that the ffendants 


ought to have paid to the Plaintiff the tenth morning's 


meal, and the tenth evening's meal, of this milk; 


in ck having failed, they will be decreed to 


. ASFOUNG+.. 


” 6s That we may be perfectly 8 75 . 


that it is by accident that it happens in this par- 
ticular caſe, that the tithe, which ought to have 


been paid, would be the whole milk of one day. | 


If bs cows had been begun to be milked in 


the evening, inſtead of the morning, the meal 


+ would have been due in the evening, and in the 


morning of the ſucceeding day; and that would 


have been the Jewiſh voy. which we heard of in 
this cauſe, 


* 


„The coſts in this part of the cauſe remain to be 
conſidered. Hitherto we have choſen to conſider 


this caſe very much in the abſtract, for the ſake of 
the dry point; ; detached from every circumſtance 
of fact, the ſingle fat of inequality i in the morn- 
ing's. and evening's milk only excepted ; upon 
which the whole ariſes. But, upon the queſtion 


of coſts, the hiſtory of the cauſe, and the gene- 


ral complexion of it, becomes material. I think 
both may be collected from the evidence of Mr. 
1— — WO bas told us, that he entered 


into engagements with a noble lord, to adviſe his 
«© tenants, and to aſſiſt them in ſetting out their 
< tithes, no, tithes having been ſet out for fifty five 
's years * that under Ri virerviand, on the 21 


April, 
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«©. aggrieved by theſe man Euvres of Mr, M. 


|} 
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« April, 1772; that the defendant Cullimere, and 


0 eight others, delivered a notice in writing to the 
< plaintiff, that they would ſet out their tithe milk 
„every fifth day in the afternoon, and that the next 


meal would be due on 25 April next; and the 


6c milk was accordingly ſet out every fifth evening, 


The purpoſe of ſetting out the tithe in the 
<« evening, and of ſo many different perſons ſetting 


„ out their tithes on the ſame evening, is too obvi- 


4 ous to be mjſtaken. Mr. M—— gravely tells 


* us, that he was ordered to charge the tenants to 


4e play no tricks. Taking advantage of what he 
© underſtood to be the letter of the law to injure 
< the parſon materially in his right, as well as to 


wy diſtreſs him as much poſſible i in the exerciſe of that | 


c right, I ſuppoſe this gentleman thought was no 
<< trick. But we are of opinion that this was a trick, 


* {2 diſgraceful to the adviſer of it, and reflecting no 
ak ke.nour upon any one of the parties concerned in 


« or conſenting to it. Dr. Boſworth feeling himſelf 


? 
0 hs taken upon him to controvert Mr. A 8 


40 law, and he has ſucceeded under ſuch circum- 
&« ſtances, that (though the point of law might 
<< have been thought ſufficiently diſ. putable, if it had 
&* been fairly contefled, to have excuſed the party fail- 
e ing from paying the coſts of ſuit) we are of opi- 
nion the colts ought to follow the right. | 


<< The defendants are therbfire to account fat the 


cc tithe of milk, with 9s. | 


Dr, Bofworthys $ bill poplikies likewiſe, that the 
tythe of potatoes and apples was unfairly ſet out, 


be m_— OY a tenth buſhel or ſack on the 
ſpat 
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foot where they aroſe for the parſon, and carrying 
home nine buſhels or ſacks only, as be alleaged ; and 
ſometimes. carrying all home, and ſending to the 


— 


parſon, ſome days after, for ſomebody to come and 


tithe them. On which the court obſerved, that 
This is certainly no due ſetting out of this ſpecies 
of tithes; for that the parſon has a right to'in- 
« fiſt, that his tenth part ſhould be ſeparated from the 
nine parts upon the ſpot where they EFT, and Ei 
4e they are removed. 

The plaintif profeſſes to have no view in pray- 
% ing an account of theſe ſpecies of tithes, but to 
+ aſcertain the manner of tithing for the future; -he 
will therefore. be content with the declaration that 
&© the Fre decrees, that he is intitled to an ac- 
count.“ 


* 


An account was alſo decreed for tithe hay left on 
the farmer's ground, he having driven the plaintif®s 
ſervants out of the field, on a pretence that they 
had no right to be there, but when his ary were 
there alſo. | 


On which it was decreed, ** That the parſon | 


© may take away his tenth part as ſoon as ſet out, 
c if he pleaſes; or he may leave it a reaſonable 
<« time t, (of which the law conſtitutes a jury the 


* 


— 


Tenth part of 
potatoes or 


apples, ſhould | 


be ſeparated 
from the nine 
parts, upon the 
ſpot where they 


ariſe, and before _ 


they are remov- 


Parſon may take 


away his tenth 
part as ſoon as 
fet out, or leave 
it a reaſonable 
time, but at 
riſque of being 


Non or injured, valeſs, Se. 


* The reaſon for this equitable deciſien ſeems to be, that the parſon, | 
or his agent, may have time to view and compare the tenth with the other 5 


nine parts. a 


| t If the tithes remain on a farmer's land longer than is reaſonable, 


the farmer cannot ſue till three days after he has given notice that the 
tithes are ſet out, and they continue yaremeved z ; nor can he Ig let 
bis catile go where the * i. 
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& judges), but'then it is at his own riſque, if ſtolen 
* or injured, unleſs the privity of the farmer be 


« proved ; ; in which caſe they _—_ be recovered of 


the farmer,” | 


Wo x queſtion likewiſe aroſe in this cauſe, whether 
cattle kept in the plaintiff's pariſh, and uſed by the 


defendant in another pariſh, ſhould pay agi/fment 


tithe : On which the court obſerved, that, © Tf it 
<< were proper to determine this queſtion now, they 


6 need only refer to the caſe of Scoles and Lowther, 


<«« which is in point, that they ſhould pay * And the 


« reaſon is obvious ; for the cattle being depaſtured 


+» 


in the ſame pariſh where they work, the effect of 
4e their labour is a ſatisfaction for the tithe of their 
« paſture; if they worked in another pariſh, there 
& could be no ſatisfaction, and the parſon muſt have 
an agiſtment tithe, or he will haye no tithe.” 


See this 5 on Dea under Hilary Term, 
"5 Geo. III. | 


* 


® Firſt volume of Lord Raymond a Reports, p. 129. 


Micbaslmas 


The Rev. James a Diovie, Clerk; 
- Vicar of the Pariſh Church of | 


7 | 1 


7 


e Term, 19 ee III. 
December 35 A. D. e 


In e 0 


Edward Lord Thurlow, Lord 33 1 


* p * 


Sir Thomas Sewell, Maſter'of the Rolls. To 10 


Stanground, with Farcet, in the 
County of Huntingdon,. 


The. Right Honourable Brown-" 9 N 
low Lord Brownlow, Impro- | 


priator of the Rectory of the 


ſame Church, Thomas Mew- 

burn, George Richardſon, Saun- | - 
| derſon Henrey, William Black- 
well, Ralph Speecbley, the young- 

er, David Bowker, James Ar. 


nold, and Jobn Kingſton, (Qc- 
| cupiers of Lands and Tithes 


in Farcet Fenn, and of incloſed > Defendants, 


Fenn Lands in Stanground, as 


Tenants. to the ſaid Defendant ö 


Lord Brownlow) and William 


Chapman, Robert Jobnſon, and | 


Daniel Plummer, (other Occu- 
piers of Land in Farce! Fenn, 


asTenants to Sir Samſon Gideon) | 


and the Maſter, Fellows, and 


Scholars of Emanuel Sy %y 


es a 


9 


* 
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7 be Caſe of the * Plaintiff. 


HE plaintiff i is vicar of the church of Stan 
ground, with Farcet, in the county bf Hunt- 
ingdon (into which he was induQted in Fuly 1766) 


and the defendant Lord Browlow i is impropriate rec- 


tor of the ſame church. 


The rectory impropriate of the ſame church was 


formerly part of the poſſeſſion of the abbey of 


T horney, and by endowment of 11 April, 1402, the 
abbot and convent of the ſaid abbey, granted to the 


vicar of the ſaid church, all tithes, tenths, oblations, ' 
and offerings whatſoever, belonging to the ſaid 
church, except the yy of corn, hay, wool, lambs, 


and Faves. 


At the t time of the diffolution of the ſaid abbey, 
the vicar, by virtue of a further endowment by the 


ſaid abbot and convent (ſuppoſed to have been made 


22 Hen. VI.) was endowed with, and enjoyed a por- 
tion of one third of tithe corn, ariſing within the 
limits or hamlet of Farcet, which is a ſeparate vill, 


but parcel of the faid N of Stanground. 


Sir Walter Mildmay, Knight, e of the 
Exchequer (to whom Queen Elizabeth had then lately 
granted the impropriate rectory of Stanground) by 
indenture, dated 24 Ofober, 30 Elix. granted to 
the maſter, fellows, and ſcholars of Emanuel College 
in Cambridge (which Sir Walter had founded, and 
to which he gave the advowſon of the ſaid vicarage), 
and their ſucceſſors for ever, in truſt for the vicar of 


the ſaid as 56h amongſt other things, & All the 


4 — 


* Taken mow * reſpondent's ad on appeal in this cauſe. ; 
24 e titbet 
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fther of wool, lamb, and calf, ariſing within the pa- 
fiſhes, towns; and hamlets of Stanground and Farcet, 
(except the tithes of wool, lamb, and calf, ariſing 
from the-demeſne lands and tenements of the manor 
of Stanground, then in the occupation of Henry Park- 
-inſon, or his aſſigns) ; and after taking notice that the 
vicar then had only one third part of the tithe corn 
in Farcet (the other two thirds thereof belonging to 


14s 


ground, called the Buriſted, age N eh by 
5 Parkinſon, and his abgns). 


$ him the ſaid Sir Walter Mildmay, as. impropriator) 
f he granted to the ſaid maſter, fellows, and ſcholars, 
a one fourth of his two third parts of the ſaid tithe 
e corn; ſo that the ſaid vicar ſhould from thenceforth 
IE have and enjoy one full moiety of all the tithe corn _m_ 
d int inthe ſaid hamlet WF F arcet. | 
„ 2 7 
By a FAO indenture, Janes 11 e 31 El. 
the ſaid Sir Walter Mildmay conveyed to the maſter, b 
7 fellows, and ſcholars of the ſaid college, and their 
* ſucceſlors, in truſt for the ſaid vicar, the other moi- 
de oy of the tithes of corn in Farcet.  - 
r- 7285 998 | {4 | 
he By virtue of theſe ſeveral endowments and grants, 4 
Il, the plaintiff, as vicar of the ſaid church, became en- [| 
titled to, and e e e hy 1 1 
he 15 The tit he of corn, a all 4 tithes (excep [ 
ely | hay) AD. Wd the Pop of Farcet. [| 
by } 
to 2, The tithe af 3 1 and calves, at all i 
lege other the ſmall tithes throughout the vill or town- | i 
and ſhip of Stanground (except the tithe of wool, lamb, | } 
e), and calf, of the manor farm or demeſhe of Stan- | | 
r of | | 


. 
! 
F 
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Fearcet, though united as a pariſh with Stanground, 
under. one church, is, in all other reſpects, diſtinct 


from it, both as a manor and a townſhip; the town 


(which has a chapel of caſe} is ſituate at tlie diſtance 
of upwards of a mile from that of Stanground, has a 
ſeparate pariſh, and civil officers, and the manor is, 
in all reſpects, diſtinct from and nee of * 
of On Bo geS | 


The pariſh * upon | 104 a hangs proportion 
of the lands belonging to the two townſhips extend 
into) the great level of the fenns called Bedford Level, 
which, till the improvements thereof, by drainage 
and incloſure in the reign of Car. I. and II. lay in a 
ſtate of inundation, during the greater part of the 
year, and wholly inproductive (except a ſpectes of 
coarſe graſs and hay, upon ſome particular ſpots), 
but in conſequence of the drainage, Cc. became, 
and bas ſince continued fit for culture, and produced 
corn, ane other titheable matters. | | 


: Within the pariſh of 8 and adjacent ta 
the townſhip and common field lantis of Farcet, lies 
a large tract of fenn land, diſtinguiſhed and bound- 
ed as after mentioned, and containing, by eſtima- 
tion, three thouſand, three hundred, and ſixty acres, 
or thereabouts, anciently and ſtill known by the de- 


nomination of *© Farcet Fenn, and reputed to be 


parcel of the manor and hamlet of Farcet, the re- 
mainder of the fenn lands within the pariſh lie with- 
in, and have been always conſidered as parcel of the 
nn, P of pr ator an 


The 110 called Fare Ann, i is date as fol- 
lass, VIZ, 


Towards 
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Towards the north - weſt, by the common lands, 
in the vill of Farcet, from which it te, d FY 
river, called Farcet Water. mi ed s ge Tot ave ts | 


iT owards the north, by lands in » ae. called | 
Enso S n an Dot 


Towards the north-eaſt, by Fri ge in 1 10 „ 
called Mpbittlaſey King's Delf, from which i it is diviged 
by a dyke, hen e or on Oates: 


1 _ e 51 We 1 in 1 
called Middlemore, from whence i it is Ane . a 
dyke, wand Small aca | | 


| Towards the "hos by the lake of f water, called 
Whitthſea N 3. and | 
| 2 0 | 
| To the . upon 8 in Yaxly, 8 
which it is divided by a dyke or 1 called Con- 
mu Load. | | 
* Anse 400 58 before thi: Ns drainage” : | 
1 of the fenns took place, certain parcels of land had 1 
- | been fenced off from the refidue of Farcet Fenn, and- i 
a held in ſeveralty for the purpoſe of mowing hay; th 
2 the remainder (when not covered with water) as al- fl 
m ſo the incloſed parcels after having been mowed, was 1 | | 
01 uſed as an pen common. . 
e- 1 4 „ i" . f 1 
Ye wy ; j| 
I The largeſt of as as thus incloſes, — | KB 
> lay on the north-eaſt ſide next Oakley Dyke, and | 
contained five hundred acres, was (and is till). | | 1 
4 called Farcet King's Delf, and eight roods, and Wh 


was ſubdivided into ſmall parcels ( containing about 
four acres a- piece) called Dates, which was allotted 
3 I 2 | : to, 


J 


I ů K Dn 
— —— 
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to, and held in ſeveralty by ſundry inhabitants of 
Stanground and' Farcet, ( rere lern in e er of 
rights of common in the fenn,. : 


Another ok the ſaid” meadows, lying on the north. 


welt fide, and 2 about thirty acres, was (and 


1 owe; called _ 


- Another of the faid 9 FR on FR Giles 


Tide, and adjacent to'the laſt, containing about forty 


ncres, Was Neu is All) called New Mead, 


— * 


" . eee ee 


"Sankey aw bill . 1 in like i man= 
ner, lying on the ſame ſide, were (and are now) 


| called by the name of the Pigs, 6 


gy the 3 ey of ha [> adjoivingto 
Wittleſey Meer, a cottage called Beale's Cote, was an- 


_ ciently built, and ten acres of land were incloſed to, 


and have ever ſince been N in — with it. 


The abbot a Thorney, to whom both hs manors 
of Stanground and Farcet belonged, held in feveralty 
(at the time of the diſſolution) another in eloſed par- 
cel, containing about one hundred and forty acres, 
(lying on the ſouth-weſt ſide: of the fenn next Con- 
gueſt Load) called Congugſi Claſe, extending from 
Fowie Late, in Whittleſey 9 to e Water. | 


SITE 


' The remainder of the * 9 till the arias 


afeer-mentioned;. an open common, into which the | 


tenants and inhabitants in ſundry neighbouring and 


_ "ſome diſtant manors (which belonged to- the ſame. 
abbey) had a right by cuſtom of turning their com- 


monable cattle, making à yeatly acknowledgment 
for the .. to the lords of oh: manor * Fore. 


4 * a * 1 
1 — n 
* r 
* » 
. 1 * 


2 T erm. 7280 Geb. m. 


In 10 Edt the füid Sir Halter 2 to whom 
the manor of Faycet had deen then granted in fee (and 


the commoners in the ſaid fenn;' whereby he gave up 


who was then leſſee of the crown for ſixty years t 
the manor of Stanground) came to an agreement with 


his right of common and herbage therein, in conſi- 


deration of being permitted to inclofe and hold in 


ſeveralty to him and his heirs, four hundred acres of 


the ſaid fenn adjoining to the ſaid parcel (formerly 


incloſed by the abbot) called Conqueſt Cliſe, and fuch 


four hundred”! acres were in -confequence of ſuch 


agreement incloſed, and have been ever fince held in 


1 Wark and as cog . the manor of Farcet. | 


* E15 2 if TS Fear Wo v7 3» 3 tt 


'T an WT of the adde ga in all che 


8 ne, dane took plate, in the reign of 


. e "one 5 5 ib Hels moto ROS £3 : "ks — 55 


243} fil oh qt? (£5913 KOEN * DOK . 3 Ct > ati Ts 


By the terms of their onndernaking,” the adventur- | 


r rainage were to have ninety- ive thouſand 


acres (being the:ptoportibn of one third of the whole 
level) ſet out to them from all the lands common, 
and ſeveral within the level; and the ſame were al- 


lotted to them accordingly by a law of ſewers (ſince 


called tlie Saint Iveis law) made on 12 Oflober; 
* Sir orig. J- R. 


* 2o1h:Car. I. whereby nine hundred and forty acres; 
further part of the then common fenn of Farce, ſitu- 
2 on the fouthern ſide next Moittliſey Meer and 


/ 


-Fenn, and one hundred and hixty-wws tres * 


out ofiCangue/t:Clfe and lands, three acres, one rood, 
ten perches, out of the lands belonging to Brales Cote, 
were ſet out, and afterwards incloſed, and held in 


ſeveralty, as the full proportion of | the adventurers 


of the whole of Farcet Fenn, including the ſaid mea- 


dows. of Ning: Delf, Miliy, New Mead, and the 
N out of which no allotments were taken 
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Ia the year 168 25 the remainder of the'ſ; aid ſenn, 
which contained one thouſand, three hundred acres, 
was, ; by virtue of ſtatute 1 5 Car. II. 4017 25 intitu- 
led, „An act for ſetting the drainage of the great 
level of the fenns called Bedford Level, divided and 


allotted to the ſeveral perſons having right of ſoil 


and common therein, in proportion to ſuch their re- 


ſpective rights, and afterwards/ incloſed and held in 
ſeveralty by them ; and thirty- five actes were on 


that occaſion. alloted to Vi liam Brownlow, Eſq; as 


lord of the manor of Farcet, and (as ſuch} owner of 


| * Gon, of the ſaid enn, in lieu of form. a 


wag % Toh 2; 71 2111 46 [551 ur een 
een per the commencement "of the Jrainage, 
when a proſpect. opened of the fenn lands becoming 


productive, the right of tithes therein became an 


object of attention and diſpute, and the incloſed. fenn 


lands in Stanground and Farcet, then held in ſeve- 


: ralty, being firſt improved: and rendered capable of 


yielding titheable matters, the vicar of Stangronnd, 


ſometime; before the year 1640, aſſerted his claim to 
ſuch tithes of thoſe lands; as by bis endowmeats and 


grants he was intitled to; the then impropriator, 


Mildmay Earl of We/tmortland, at firſt reſiſted the vi- 
car's demand; but after a ſuit commenced by the 
vicar in the eccleliabical court, entered into a com- 


prtomiſe, and by agreement, made in the year 1640, 


conſented to allow him twenty-five pounds a year, 

in lieu of, and as a compoſition for the tithes. of the 
1000 ipcloſed fenn grounds, Which payment hath been 
continued to be made by the ſucceeding impropri- 
ators to the 8 600 —_ from on: ume [os 


dd: 1773. it oft” as. 


RE. 1 3 dae Ang the 
tithes of the nine hundred and forty acres, allotted to 


421 © 1 © the 
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| the 3 and the one thꝛuſand three * 
acres, allotted to the commoners, as well between 4 


the impropriator and. the owners, as between the im- 
propriator and the vicar of Stanground, and ſeveral 


ſuits were commenced, and ſome of them brought 
to trial in conſequence thereof, but before any final 
deciſion of the right took place, theſe diſputes alſo 


terminated i in the year 1688, in a compromiſe between 


the impropriator and vicar, the former conſenting to 
accept, and the latter to grant, a leaſe of ſuch. tithes. 


in the ſaid lands as the vicar. was intitled to, at the 
rent of fifty pounds a year, which hath, been conti - 


nued to be regularly paid under that and ſubſequent 


leaſes by the ſucceeding impropriators, and accepted 
by the ſucceſſive vicars Kemi, chence to Lady. dn 


2778. hah, 126 


"The firſt leaſe bens date 30 170 1 1688, 8 was 
granted by Foſbua Ratcliff, then vicar, to Mi liam 
Brownlow, Eſq; then impropriator,, for the term of, 
five years; a. further leaſe dated 26 May 1691, on, 
the ſame terms Was granted by Samuel Doughty, 
clerks. then vicar, to the ſaid Wi [liam Brownlow, for 
the term of five years ; and a third leaſe bearing date 


26 May 1751, was granted by William Whitehead, 
clerk, then, vicar, to Sir John Brownlow, wg | 


Lord "Viſcount Tyreonnel, then \ ipropriators. or 


fifteen Fr 


* „ m : E 
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The payments, of twenty- five pounds, 3d kfty * 


pounds A year, bearing no reaſonable proportion to 
the value of the tithes, in lieu whereof they were 
paid, and the plaintiff conceiving himſelf july i intig 
tled to receive thoſe tithes 1 in kind, or. a fair compoſi-. 


tion for the value thereof, gave due. notice to the des, 


reagent, that he , not accept the. e in 
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| — Term, 19 Geo. ul. 5 
queſtion after \Lady-diy 1773, but would from thence 


forward take the tithes in kind, and the defendant 


Lord Brownlow diſputing his title to, and withhold- 


ing the payment of ſuch tithes, the plaintiff was 


under the neceſſity of reſorting to a court of equity 


- to eſtabliſh his right to the faid tithes,” againſt the 


impropriate rector, and accordingly, on 21 January, 
1774, filed his bill in the court of Chancery againſt 
the ſaid Lord Brownlow, and againſt Thomas Mew- 
burn, George Richardſon, Sanderſon Henrey, William 
Blackwell, Ralph Spezchley the younger, David Bowker, 


James Arnold, and John  Kingflon, (occupiers of 


lands and tithes in Farcet Fenn, and of incloſed 
fenn lands in Stanground as tenants to the ſaid Lord 


Brownlow) and againſt William Chapman, Nobert 


Johnſon, and Daniel Plummer, (other occupiers of 


land in Farcet Fenn, as tenants to Sir Samſon 


Gideon) and againſt the maſter, fellows, and ſcho- 
lars of Emanuel College, Cambridge, ſtating (amongſt 


other things) that by virtue of the ſaid ſeveral 
endowments and grants, or by virtue of ſome pre- 
feription from time immemorial, or ſome uſage, the 


plaintiff, as vicar of the ſaid church; was intitled to 
all and ſingular the tithes of wool, lambs, calves, 


corn, grain, and hay (except the tithes of hay of 


the meadows of Kings Delf, Milby, and New Mead) 
ariſing within the ſaid village, town, and hamlet of 
Farcet, and to all tithes of wool and lambs (except 
the tithe of wool and lambs of the Burefted or manor 


houſe) throughout the hardlet of Stanground, and to 


Eafter « dues and offerings and the tithes of wood and 


reed, and all other ſmall and vicarial tithes what- 
ſoever, ariſing within the ſaid pariſh of Stanground, | 


and the ſeveral manors, villages, and hamlets of 


Stanground and Farcet aforeſaid,” and the titheable 
places thereof; ; and charging, that the ſaid defend- 
| Ant, 7 Mewburn, and the other defendafits the 


occupiers 


JET: ³O¹ͥͥ ͥͥ Tub ata” we a. A — 3a 
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occupiers; had, from and fince Lady- day 7773, ſeveral- : 


1y held and occupied ſundry lands in the ſeveral parts 


of Farcet Fenn, and in the fenn lands and incloſed 


grounds of Stanground therein ſpecified, and had taken 
all rhe tithes thereof and of other lands therein men- 
tioned, which were of right payable and belonged to 
the plaintiff, and refuſed to pay or accoynt to him for 
the ſame 3 and that the defendant, Lord Brownlow, as 
lay regt or impropriator of the ſaid church, diſputed 
the plaintiff's title to the ſaid tithes; and that the ſaid 


maſter, fellows, and ſcholars refule' to Join with the 
Leng in the ſaid ſuit, or to aſſiſt him in the reco- 
very of the ſaid tithes ; and therefore praying that 


the ſaid defendants, the occupiers, might account 
with, and make ſatisfaction to the plaintiff for the 
ſingle value, and of all and every the ſaid tithes, ſo 


by them withheld or ſubſtracted; and that the plain- 


tiff's right and title, as vicar of the ſaid church, to 
the ſaid tithes, might be eſtabliſhed againſt all claims 
and demands of the defendant Lord Brownlow, as 
lay rector and impropriator thereof, and that the 
ſaid defendants the maſter, fellows, and ſcholars 
might be decreed to act as truſtees for the plaintiff's 
E and for general relief. GR 


The afeadint, Lord 3 ao 18 June 1774. 


put in a plea in bar to the diſcovery and account 


ſought by the bill, that he was impropriator- of 
the reQory of the ſaid church, and therefore not 
bound to make ſuch . „„ 


os + ſaid 8 at the ſame time put in his 


anſwer to the remainder of the bill, and thereby i in- | 


ted, that the plaintiff had no title againſt bim, as 


> impropriator, to any tithes ariſing within the ſaid 


. over and beſides ſuch as the e plaintiff had then 


before 


i 
1 
| 
4 | 
4 
| N 


858 


Eaſter Term, 19 Geo: III. 


beſore taken and enjoyed, and not admitting, but on 


the contrary, diſputing the plaintiff's, title (and re- 


ſerving to himſelf ſuch right as he ſhould. be able to 
make out as impropriator againſt the plaintiff), as vi- 


car, to ſuch tithes, as he had ſince his inſtitution 


and induction taken without Flange or nnn. F 


The ſaid Fre bl 3 — and "he 


other defendants the occupiers, put in ſimilar pleas 


in bar to the diſcovery prayed by the bill, and filed 


anſwers to the remainder of the bill 8 Fuly 1774- 


Phe ſaid 3 were argued before the Lord Chan- 


| cellar, 19 December 1774, and oyer-ruled, and the 
plaintiff having taken exceptions to the ſaid anſwers, 


and afterwards amended his bill, the ſaid defend- 


ants were ordered to anſwer the exceptions and 


amendments e | 


The ſaid defendants accordingly, i in Hilary vaca- 
tion 1776, put in their further anſwers to the original 


and amended bill, and the anſwer of the defendant 


Lord Brownlow being again excepted to and reported 
inſufficient, 6 0 


The ſaid. 4eleadant, 6 March 1777. put in 2 


further anſwer to the ſaid amended bill. 


The aid defendant hy his aid 5 diſputed 


the exiſtence and validity, as well of the ancient 


| endowments, as of the grants of Sir William Mild- 


may, and forced the plaintiff to the proof of his title 


5 againſt the ſaid defendant Lord Brownlow as impro- 
priator, not only to the tithes really in diſpute, but 
to all[the tithes belonging or which had uninterrupt- 


edly been 9 as {ppt we the . 3 
The 


n 
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Mirbaelmas Term, 19. Geo, III. 
0 The defendants the occupiers by their further an- 
ſwer diſeovered the lands in. their reſpective tenures, 
_— rendered. an e the tithes ariſen therefrom 


* je 
17255 1 4 9 N 3 \ 1 wy * * 7 5 * *; * 4 11 5 
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889 1451 
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wh 4 4 14 


8 'T he 3 e and ſcholars wy abit Col- 
lige put in their anſwor, ſtating the grants of Sir Wal- 
ter Milumay, and ſubmitting Wb Var in Dol | 
| 1 of the plaintiff's. title. t ene in 15 ; 


PLES "FO 42 ” 


F The plaintiff having 8 to * ds wa 
entered into proofs in ſupport. « of his claims, the 
cauſe. came on to be heard in  Michaelmas Term, 
17785 before che Lord. Chancellor, and the defend- 
+ Lord Breton low then (as he had dope before by 
8 — ſet up. his; title. das, impropriator to all 
the tithes of the rectory, which could not be proved 
to have been legal] J granted or taken from it, and re- 
fuſed. to admit that the plaintiff, 18s intitled to any tithes 
whatſoever, but inſiſted on putting in iſſue the whole 
| 2 dot . — As, OA under the N ns endowments 


«= * WS 


$4 %+£ 


to "(rial at law, at "hs W to © holden for the 
county of Huntingdon, by | a ſpecial j jury, on feveral 
iſſues, whic (was "afterwards ſettled by the wr 
Were 25 follow, VIZ. ts ons 


* * WA 
' 4 
@ I REES: # 4%. + >» * 
* . 0 29 tl. 


of 


1 2 was „ Whether the a, 41 vicar ” "IM 0 

15 "of Stanground cum Farcet,, aua  intitled by 

1 endowment, preſcription,” grant or otherwiſe, | 
3 e all other tithes, except the tithes of 
I 8 f corn, grain, hay, wool, lambß, and calvee, 
1 growing,” renewing, _ or. accruing, in, upon, or 
' out of all the lands in_the ſaid. pariſh, which had 
been in 'the o occupation of the defendants to the bill 

1 e fince Lady-day, 1773. e 

2. Whether 


* 


—— — —— ů — qo ern 


| 860 


* 
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5 75 Honed in the e le. xt 


wy » 


Michattnas Term, 1 9 Gee. Ill | 
CI Whether the plaintiff, as vitar are 2 


eee 


g intitle by e eren I . or 
of otherwiſe, to rnd tithes of wool, lambs, and 
| © calves, 'gr4 ng, , renewing, or , in, 


Appen, er out 7 bs lands Which" bad hein in the 
"OL occupation of the ſeveral other Aena reſpite 


| tively at any time Vance Lady-diy, 1773- 19 


. Whither the lands called "King's s Delf, 'Ei ght 
Noods, Conqueſt Lands, New] Meadow, 
Mildy the Pingles Berkleys or the Adventures 
Lands, and Farcet- Common Fenn, our of 

55 which the plaintiff, by bis bitl,” foug 
_ within the conimon of F arcet. 


1. 11905 N e 57 9015 30 2 


"4 „uh ll þabitif, at wider as "aforeſaid, 


"or the" ſaid maſter, Fellows, and" febitats, IN 


TRUST for him, was of wert intitled by en- 
"* dnwmentt, prifeription, grant tr otherwiſe, to the 
tithes of Torn and grain, growing, renewing, 
or accruing, in, upon, or but of the lands in the 


5. Whether the Plaintiff, as "Dicer 41 fer 
was intitled by endownent, preſcription, grant or 
 etherwift, 7, to one third part of the, tithes men- 


Wa rendes 


6. I betber the Hates; Felles, "and ſeholars of 
Emanuel College, Cambridge, were intitled by 
fs endowment,” Preſeription, grant or _otherws iſe, to 
"OR: rt of che On abe, ſa 


R 


* 


: 1, + 8 . | 
* 2 4 1 , « ** 4 498 * n 
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 oecupation of the tther 4 ande, to the We 
es e, in the hamlet 50 * Ins OR. 
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| Michoekdas Term, 19 Geo. III. 


Abd it was ordered, that the jury ſhould have a 
view, in caſe the court of King's Bench ſhould think 
fit; and that the now plaintiff ſhould be plaintiff at 
law, andthe defendant Lord Brownlow, defendant at 
law; who was forthwith to name an attorney, to 


accept à deelaration, and appear and plead to iſfue, 


and it was referred to maſter Popys to ſettle the ſaid 


iſſues, in caſe the parties differed about the ſame; and 


it was further ordered, that all deeds, books, papers, 


and writings, in the cuſtody of any of the parties, 


relating to the matters in queſtion, ſfiould be produ- 


ced before the (aid maſter upon- oath; and that either 


of the ſaid. parties ſhould be at liberty to inſpe& the 


| ſame, and take copies thereof, or of ſuch parts there: 


of, as they ſhould be adviſed, at their own expence 


aud it was further ordered, that ſuch of the ſaid 


deeds, books, papers, and writings, as either ſide 


ſhould give notice to have produced at the ſaid trial, 


ſhould be produced * accordingly, and his beep 


reſerved the conſideration of. coſts and of all further 
directions, until aſhes the bid trial ſhould be had. 


The faid' hes came on to be tried on 29, Juh 


| 1780, at the aſſizes at Huntingdon before Mr. Juſtice 


+ Willes and a full ſpecial jury, five of whom had 


taken a previous view (under the rule of the court 


| of King's Bench) of the lands in queſtion, and after - 


2 trial, which laſted two entire days, the ury return- 
ed the following verdicts on the ſeveral iſſues, vis. 


che firſt ine; for the agreed eln. 


8 * 


nl. as a. ** ** 
„ — 


2 N. B. re betet Lord 8 was W upon to 8 all 


papers and writings accordingly, and did produce ſome papers, but refuſed 


to-ſhew avy that came under the deſeription of title«deeds z the plaintiff 
produced. all Papers or . in his poſſeſſion. | 


+ See the. © Namenclature of Wfminfer-ball,”. at . end of vo 
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Aücbedeen Terms . 9 Geo III. 
8 On the ſecond iſſue for ec eee as to 


the dands en eden ds 63.542 e 


* 
Ti N u . Ble ft 


On the ird iſſue <for the plaintiff, 3 5 =_ 


Wet part of the lands called King's Delfe, which 


the jury rn to be e the n Mo en. 


ee MW. Fg CEE 


On the hg ffi, 3 0 15% for the 


K — 


3 4 5 27 — Caſe 75 the 0 Dee 


dhe bald of Stanground is ſituated p 6 in hs 
county of Huntingdon, and partly in the iſle of Eh. 


and county of Cambridge; 2 confiderable part of it 


is within the great leyel of the fenns, known by the 


name of the Bedford Live; "and within t this pariſh is 
the vill or bamlet of Eerer. : þ ; | 


n 1 5 5 
13 # } 


"The AN of Stangrovind was dee e to the 
monaſtery of Thorney, one of the greater monaſteries 
diſſolved in the reign of King Henry the Eighth, and on 
the diſſolution, the manor and rectory impropriate, 
with other poſſeſſions of the monaſtery, came to the 
crown, and were afterwards granted, by ſeveral let- 


ters patent in the reign « of Queen Elizabeth, to Sir 


Walter Mildmay, Kaight, then. Chancellor of the 
Exchequer, whoſe right and inteceſt under theſe grants 
at the time of his death, having deſcended to his 


| _ grand- daughter became veſted in ber ſon, Mildmay. 


© Earl of Weftmareland. 


A cb Kü Cal tin 1 when they 


were purchaſed 15 880 ow whe Mapa. an (an 


/ * 4 Or 


Ld 


1 Ne LOMP „ Taken from the apa on in his au, on tom, at | 


anceſtor 


— 
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__ ow ad 


eas «as 


eee Went 5 Geil - - us 


anceſtor of the defendant Lord Brownlow) and con- 
veyed by Charles Earl of Weſimoreland, to the uſe of 
the ain Sir 175 eg e his NEWS and Bats co for 
ever, | 


Revd the time of this purchaſe the eſtate has con- 
"tinged. in his family without interruption; but-as 

| ſoon as the defendant Lord Brownlow came into poſ- 

ſeſſion, a large quantity of rectorial tithes were de- 
manded by the plaintiff, who claimed tithes as vicar 
of Stan ground, to tithes in kind of a vaſt extent, and ö 
amongſt others, to the tithes of all the corn and grain 

ä ariſing from three thouſand acres and upwards of 

lands, which he alledged to have been formerly part 

of a fenn called FRO Fenn. 1 
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The Ae nn was then.and {ill is in poſſeſſion of 
all ſuch vicarial tithes and profits of the vicarage, as 
have been at any time enjoyed by any of his prede- 1 
ceſſors; the tithes which he newly claimed had been 
conſtantly and uniformly enjoyed by the defendant 
Lord Brownlow's family, from the time of their pur- 
chaſe in 1674, and by the Meſimoreland family be- 
fore them, and the poſſeflion of the ſeveral ſucceſ- 
| ſive impropriators can be clearly traced much higher 
than a century, as well from records in courts of law, 
as from depoſitions of witneſſes recorded in the court 
of Ken 15 


- 


The grounds of the plaintiffs mx were totally | = 
unknown to the defendant Lord Brownlow, who was 40 
adviſed that, as the right of the impropriator to all | | | 
tithes whatſoever is founded on the common law, Ly 1 

his title to the tithes in queſtion were ſo ſecured by . 
length of poſſeſſion under judicial deciſions, that any 
attewpt to diſturb it muſt be ineffectual; ſome of the 


lands 


2 * 2 —— — N 
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ede, Terms 19 Ces. . 


: lands from which tithes are now claimed by the 
vicar, were in the hands of the abbot: and convent 


of Therney at the time of their diſſol ution, and have, 


ever ſince, been enjoyed by the owners tithe free, 


without any claim from any impropriator or vicar ; 
from other lands moduſes in lieu of ſeveral ſpecies of 
tithes have been. immemorially paid; the claims cf 
the plaintiff muſt therefore affect the property of 
many inhabitants in ſo large a pariſh ;'and as tithes 
are due, communi jure, to the rector, who has not 
called in queſtion any of the before-mentioned ex- 
ceptions, which have been long enjoyed by the pa- 


| riſhioners, and as a vicar has no right by the common 
law, the plaintiff ought to ſhew ſome other clear and 
unexceptionable title in ſupport of new claims; but 
on the contrary, he ſupports them by conjecture, and 
 fadts fo obſcured by antiquity, that they can neither 

be underſtood with accuracy, nor proved with any 


reaſonable degree of certainty; and moſt of his new 


ONE are r h both with law and evidence. 


rer better deen eg the erage; which 
have been had in ſupport of theſe claims, it may be 
neceſſary to ſtate the proviſions en appear to have 


"Youu: made for the e | = 


No org bal endowment of this vicarage is extant, 
but from ſome entries the vicarage appears to have 
been endowed in 1402, of all tithes, except corn, 
grain, and hay, wool, Jamb, calves when payable 
in kind, and ſuch other tithes as are comptehended by 


me words garbarium cijuſcungus generis and Bladorum 
'bya ſubſequent endowrnent in 1444, it is Went 
ed by the gift of a third "you of tithe corn in Campis 

She! de N | 


Tho 


Ab aer Term, 1 19 Geo. III. ; 1 865 


\ 
be bidince of theſe endowments will be ſeen 1 
in the * 1 tt | _— 


n 


| 85 further indwwent appears; but TOY two. 
obſcure deeds, under the hand and ſeal of Sir Walter 
Mildmay, and from an ancient yearly payment of 
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* See he 7 ys to the appeltane $ eaſe” in thi exuſe, under 
hs Term, 22 Goo, III. 


3 K 1 And 


f twenty-five pounds, the plaintiff now ſets up claims 
f which do not appear to _ been mae 1 yy of 
$ 5 "hg pris.” : oy | *. 
. ＋ his AO Maroon WE 3 wake for a e 5 
> 4 of years, and is ſuppoſed to have commenced 
1 in 1640, in lieu of ſome tithes under the firſt en- 
d dowment; but it can give no colour or pretence to 
t ſupport tlie plaintiff's new claim, for reaſons which 
d are er more ene mentioned. | 
r | 3 
y Tie . e Abad hooks date 24 Ou, 
y 1588, and 11 April, 1589, and are ſet forth verbatim 
in 1. ſaid end | 

h The conftrafiing of them. at this diſtance of time 
is difficult and uncertain ; but the intention of them 
10 appears to be, to augment the vicarage by a grant of 

the tithes of wool, lamb, and calf, within the limits, 

of Farcet, and to give all the tithe corn within thoſe. | 
t, limits, inſtead of the third part of the tithe corn of 5 if 
0 which the vicar had been endowed, with an excep- 1 
n, tion of certain lapgs: deſcribed 3 in W deed. 14 | 
le + bY en {| 
y A Wa augmentation ot, hy yicarage. has. 1 never il 
1 been claimed by any former yicar node tele weten | 9 
7 inſtruments. 1 
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| Michaelmas Term, 19 Geo. III. 


A if the plaintiff is now at liberty, after ſuch | 


. diſtance of time, to open his extenſive claims from 
an æra of ſuch remote antiquity, without regard to 


A along poſſeſſion, many queſtions of law, as well as 


of fact, muſt ariſe on theſe ancient deeds; they bear 
date above ſeventy years before the reſtoration, when 
the caſe of vicarages, which could only be augment- 
ed by endowments, came under the copfideration of 


2 power to ed, be which they had not 4 
fore, to augment vicarages by a gift of tithes, or a 
ſettiement in truſt; if Sir M alter Milamay bad ſuch 
' a-power in the reign of Queen-Z/izabeth, his grants 


could not operate: as a legal execution: of it; for tho 
he might enable the college to take for their own 


benefit, yet he could not em power one corporation 


to take in truſt for another corporation: if ſuch 2 


truſt could be eſtabliſned under theſe- grants, the 
difficulty of aſcertaining. what tithes are granted, 
and what are excepted, involves it in many: queſ- 
tions of fact, blended with queſtions of law, both as 
to the granted and the excepted tithes: the limits of 
Fureet, within which the granted tithes are confined, 

and the lands which are excepted; were well known at 
the time of che grants; but fince that time the ſtate of 
the country has been fo: changed, that neither the 
parochial limits at the time of the grant, nor the iden- 


. tity of all the excepted lands, can be aſcertained 
by any other poſfible means than enjoyment ; for it 


appears from ancient-deeds, and from the declaration 
of the parliament, that the boundaries of lands in the 
| Bedford Level were unknown when the act was made 
for ſettling the drainage of them, and every attempt 
to aſcertain. them from acts done fince, is founded 
in injuſtice, and expreſsiy e to the ſenſe of 
the * . | 

The 
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Ae haelmat Term, 19 Geo. III. 
be unreaſonable extent of the claims made by 


che vicar; may be better underſtood by ſome account 


of the lands out of which he now claims tithes of 
every denomination; of theſe lands nine hundred 
and forty acres were given by the parliament to the 
undertakers of the great Work of draining the level, 


And they: are now known by. the name of the Ad. 


venturer*s Lands: other lands are called King's Delpb, 
Eight | Roods, Gonque/t Lands, New | Meadow, Milly, 
The Pingles, and one thouſand three hundred actes, 
now known by the name of Farcet Common Fenn: from 
the changes and alterations of. theſe lands by drains 
age and other. improvements, the ancient and modern 
ſtate of them cannot admit of any compariſon, from 
which. any arguments can be drawn to guide any 
judgment on facts, on which ſuch antiquated 
claim; depends; poſſeſſion muſt be the beſt guide, and 
as there has been à long continued and adverſe poſs 
ſeſſion. in the impropriators after ſeveral trials at 
law, the defendant Lord Brownlow is adviſed that 


the following account of deciſions in adverſe ſuits, | 


and conſtant poſſeflion under ſuch e can 
n no room for . 
r 


8 


i 50. year PAP Was 1 fat, T5 FI 1. l. en. 


chap. 17. intitled, An act for 22 the 9 0 
of tho my toes called n Level, A 


; £ 


ik two "wears; eds; 25 appears wh 4 


| Andes, viz. about 1665, the Earl of JWeAmore- 
land (the impropriator) obtained a verdi& in an ae- 
tion for tithes againſt the tenants -of _ "Ong 


lands within * level. 


1 1669, . id was obtained * the 
| cul in an action on the ſtatute for ſubſtrat᷑tipn of 
| E "+9 3 * 
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Michaelmas Term, 19 Geo. III. 
tithes of corn for lands in the ſame level; and there 
is proof from old depoſitions of colluſive agreements 
between the vicar and the owner of thoſe lands to 
defraud the earl, the then impropriator, and to pre- 
vent the recovery in thoſe actions; no other claim 
. was made on the part of the vicar; but about thir- 
teen years afterwards, whilſt the then impropriator, 
William Brownlow, Eſq; the defendant Lord Brown- 
low's great grandfather, was in his minority, viz, 
1682, an action was brought to trial in Huntingdon, 
in which Emanuel college were plaintiffs, againſt 
the tenants of other lands in the ſame level, for ſub- 
ſtraction of tithes of corn in the hamlet of Farcet; 
this action was defended by the guardians of the in- 
fant mn e and the 8 were N 
'T he 8978050 of this noaſuic! and: of. he a ent 
entered for the earl, on the verdict of 1669, can be 
produced, and it appears from depoſitions and other- 
Nr that the nonſuit was on 1 merits. 


Depoſitions of old iti in ihe year. 4680 are 
recorded i in Chancery, by which the following faQs 
appear, that the lands called King's Delph, Eight 
Roods, Milby, and New Meadow, were part of the 
demeſne lands, and had been long leaſed as ſuch; 
that the tithes of theſe lands had been conſtantly 5 
to the impropriator, and that they were the lands 
for which the college claimed tithes of corn in the 
laſt mentioned action; that the tithes of other lands in 
the Bedford Level were conſtantly paid to the impro- 

priator, and that the verdict in 1605, \ was 5 the 
tithes of ſome of theſe lands. | 


From the time of the e the laſt men- 
| tianes action, all the tithes in the Bedford Level, 


have 


have been conſtantly received by the impropriator, 5 


this nonſuit can likewiſe be Pn Lge, | | | 9 


g Michathnas Term, 19 Geo. III. 865 


without any ſubſequent claim by the college or vicar 

to any of them, except the tithes of the before men- 

tioned one thouſand three hundred acres, which, 

after the. year 1682, were improved under the ſaid © 

act of Charles the Second; as to all other lands within 

the level, the defendant Lord Brownlow relies on 

conſtant ind uninterrupted poſſeſſion ſince the laſt . | 
mentioned nonſuit in 1682, without any colour for | 4 | 
diſturbing ſuch a poſſeſſion, or reviving the former | 1 
ſuits, which have been ſo bong WO and buried _ 1 
in oblivion. i . | 


> 
— A . m2 . - — — 
— , — . —„— ——— r —7—%:ö 4 ̃⁊˙ Ä ee S 
- i 
* 11 


. 


Soon FEY the above-mentioned one thouſand three 
hundred acres of land were improved, and ſeveral 

actions for tithe of corn were brought by Emanuel col- 
lege, againſt the tenants of the newly improved 
lands; and in 1685, one of the ſaid actions was 1 
brought to a trial at Huntingdon, in which the col- | 
lege were nonſuited ; the record of the judgment on 


7 rom this time the claim of the vicar to tithe of | | | 
corn out of any lands in the Bedford Level, under- — 


the grants of Sir Walter Mildmay, was finally relin- 1 


guiſhed, and no traces appear of any further ſteps to | 4 
aſſert it, but ſtill, as the claim of the vicar to tithes i 


out of lands under the two endowments remained 


| 
diſputable, about three years after the laſt mentioned WOES cs | | 
action, an agreement was entered into for the ſake | 
of avoiding further ſuits concerning thoſe tithes, | | 
wiz. that the vicar ſhould make a leaſe of ſuch | i 
tithes as he was intitled to, to the impropriator who 
ſhould pay fifty pounds a year for the ſame to the vi- 


car; and accordingly, in 1688, a leaſe was made by 1 


Jabbus png the then vicar, to Willian Brown- | 1 | F 
3 K 3 | low, : 


Michaelmas Term, 19 Geo. III. 
low, Eſq; the then impropriator, of ſuch tithes ag 


were claimed by the vicar, the right to which was 
then undecided, at the yearly rent of fifty pounds; 


the leaſe js loſt, but that there was ſuch, appears by 


recital in a ſubſequent one, and in 1691, another 


leaſe was made between Samuel Doughty as vicar, out 
of the fenn called Farcet Fen, containing two thou- 


ſand two hundred and forty acres, or thereabouts, 
for five years, if the ſaid Samuel Doughty ſhould ſa 


long continue vicar of the vicarage uad, under 


the yearly rent of fifty pounds. 


The yearly nat ee theſe leaſes continued 
to be paid to the ſeveral ſucceflive vicars, without any 
renewal of the ſaid leaſe in writing for many years, 
and after ſixty years, and upwards, from the time of 
the firſt leaſe, which was loſt, and when notbing 


more was known of the origin of this agreement, but 


from tradition and uncertain report, the ſaid | agree- 
ment was again confirmed by the renewal of the ſaid 
leaſe ; and accordingly, in 1751, by indenture between, 


Wi Rs Whitehead, clerk, vicar of Stanground, of the. 


one part, and the right honourable Sir John Brownlow, 
Baronet, Lord Viſcount Tyrconnel, impropriate rector 
of the ſaid pariſh, of the other part; the ſaid Mil- 
liam Whitehead” leaſed to the ſaid Lord Viſcount 


| Tyrconnel all tithes due or belonging to him as vicar, 
ont of the ſaid two thouſand two hundred and forty 


acres, in the ſaid former leaſe mentioned, under the 
ſaid yearly rent of fifty pounds, | 


Theſe two leaſes of 1691 and 1751, are ſet forth 
in the * EIN | e 


r 


® See the appendix to the ver dlav. caſe, in this miſts under Triniy 


Term, 22 Geo, ur, 7 


on nd Es Though 


Michaelnar Term, 19 Geo. III. 
Though it plainly appears from theſe leaſes, Te 
from the nature of the caſe, that the old agreement 


was an amicable compromiſe of the uncertain right 


to ſuch tithes, as the vicar claimed in his own right, 
out of thoſe Jands only, which are ſpecified and de- 
| ſcribed in both leaſes, and that there is no ground to 
conſider them as leaſes of any other tithes, of which 


a valid leaſe in law could only be granted by the col- | 


lege, whoſe legal title had been manifeſted by their 


being plaintiffs in the action; yet theſe leaſes are now 5 


inſiſted on by the plaintiff, as an acknowledgment of 


his right to all tithes whatſoever, out of all the 


other lands not comprized in the leaſes, notwithſtand- 
ſtanding the judgments in the ſeveral actions, and 
long * againſt his e 


On 21 January, 1774. the plaintiff filed his bill ” 
in the high court of Chancery againſt the defendant 


Lord Brownlow, and ſeveral occupiers of the above- 

| mentioned lands for all tithes in kind, and prayed 
that his title to ſuch tithes might be eſtabliſhed 
Wia the defendant Lord Brownlow. 


4 


On 18 June the defendant Lord Brownlow put 
in a plea and anſwer, but the plea being informal 
was over-ruled.. 


The pleintiff, 4 March 1775, amended his bill, 


| and after ſtating the endowments and grants, and the 


leaſes above-mentioned, and a great number of hiſ- 
torical facts concerning the ancient boundaries of 
the vill of Farcet, and the fenn called Farcet Fenn, 
concluded with the mee above-mentioned, 


The defendant, Lord Brownlow, . 8 8 
1776, put in his anſwer to the amended bill, ; and 
„ 4 + being | 


- 


Alirbae imat T erm, 17 Seo. III. 


being an entire ſtranger to moſt of the facts therein 
alledged, he referred to ſuch proofs as the plaintiff 
could make of them, and ſubmitted to the judgment 
of the court his title as impropriator, and whether 
the plaintiff ought to be aided in reviving dormant 
titles. | 


The ſaid noſe was heard before the Lord High 
Chancellor, on 9g, 10, 11, and 13 November, 1778, 
and on 5 December following; and thereupon his 
lordſhip was pleaſed to direct three iſſues in a 
feigned action to try the vicar's title under the ſaid 
endowments and grants ; which iſſues were varied on 
| ſubſequeat motions made by the n and were 
e into ſix, vix. 


I. Whether the plaintiff, as vicar = the ſaid pa- 
riſß church of Stanground cum Farcet, or 
the maſter, fellows, and ſcholars of Emanuel col- 

lege in Cambridge, in truſt for him, was or were 
intitled by endowment, preſcription, grant, ar other- 

| wiſe, to all other tithes (except the tithes of corn, 

gr ain, hay, wool, lambs, and calves) growing, re- 
netuing, or accruing in, upon, 'or out of all, or any, 

' . and which of the lands in the ſaid pariſh, which 
had been in the occupation of the ſeveral defendants 

to the ſaid bill rae at any time * Lady- 


day, 1773+ 


2. Whether the plaintiff as uicar of the ſaid pariſ 
of 'Stanground cum Farcet, or the ſaid maſter, 
fellows, and ſcholars, in truft for him, was or were 
intitled by endowment, preſcription, grant, or other- 
wiſe, to the tithes of waol, lambs, and calves, grow- 
ing, renewing, or accruing, in, upon, or out of all or 

| any, and which of the lands in the ſaid. pariſh, that 
bad 


5 Ai haelnas Term, 19 Geo. III. | 
\ bad been in the occupation of the ſeveral defendants 
| i the ſaid bill e at * time ſince * 85 
| day „1773. 


1 3. Whether the Las called King's nan, Eight 
Roods, Conqueſt Lands, New Meadow, Milby, 
The Pingles, Berkley's, or the Adventurers 
Lands, and Farcet Common Fenn, out of which ' 
the plaintiff by his bill ſought tithes, lay within 7 5 | | 
the vill, town, gr hamlet of Farcet. 15 | — 


4. Whether the plaintiff, as 17 5 of the ſaid pariſh  - x 
e Stanground cum Farcet, or the ſaid maſter, 0 b 
fellows, and ſcholars, in truſt for him, was or were Fe | 
entitled by endowment, preſcription, grant, or other- he Fx 
b wiſe, to the tithes of corn and grain, growing, re-. 57 
newing, or accruing, in, upon, or out of the lands ; 
which had ben in the tenure of the defendants 
the occupiers, to the above-mentioned bill reſpectiuely, 
in the vill, town, or hamlet 77 F . at thts time 


ſince Lady. day, 773. hs „3 9 


5. Whether the plaintiff, as vicar of the ſaid pariſh of ' 
Stanground cum Farcet, was intitled by endow- <2 h 
ment, preſcription, grant, or otherwiſe, to ane third | | 
bart of the tithes of corn and grain, growing, re- - 
 newing, or accruing in, upon, or out of the lands, 

_ Which had been at any time ſince Lady-day, 1773, 
in the tenure of the occupiers, the de efendants to the 
ſaid bill reſpuctively, in » the vill, own, or Carman 

F 555 


5. Whether the faid ith; fallws, and ſcholars, in 
truſt for the plaintiff, as vicar of the ſaid pariſh 
/ Stanground cum Farcet, were intitled by en- 1 
dowment, preſcription, grant, or otherwiſe, to one 1 
ö third part of the tithes of corn and ' grain, growing, | | 
 remwings,— = li 


| #74 as 22 Term, 19 Geo. ttt 


| ing, or accruing, in, upon, or out of the lands 
which had been at any time, ſince Lady-day, 1773, 
in the tenure of the occupiers the defendants to the 


aid ieee in the vill, 2 5 1 8 hamlet of 
Farcet. 2 0 7 | 


The ſaid iſſues v were tried at the 10 ammer ines 1780, 
at Huntingdon, before Mr. Juſtice * Willes, who ad- 
mitted a great deal of modern evidence on the part 
of the plaintiff, which was not admiſſible ; and not 
only rejected admiffible evidence on the part of the 
defendant Lord Brownlow, but refuſed many queſ- 
tions of law to be debated, declaring, that the iffues 
were ſent to be tried on queſtions of fact only; and 
the jury under ſeveral apparent Sons of the 
ſaid judge, found the 9 verdict. 


— Eo and = a7 a= 
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b They found the faid Finsr iſſue 3 for the 
plaintiff. 


„% on nd ror— 


They alſo found the ſaid Stconn iſſue for the 
s except as to Buriſted Farm. 


—— — „„ 


g | iT They alſo found the ſaid TrirD iſſue r the m0 
= : | plaintiff, except ſixty doles of King's Delph, which . 
| = | | ep” n to be within the hamlet of Stanground. | 


| — They alfo found the ſaid FouxTn, F. irn, and 
NN iſſues generally for the plaintiff. | 


| See FR 00 on appeal, under Trinity Term, 22 


MES, Geo. HI. 
See the « Nomenclature of Weſiminfter-ball,”* annexed to © the Bio. * 


graphical Hiſtory of Sir Hilliam Blackſtone,” Ofavo edit. 1782. | MN 
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gen, 26, A. D, 1779. 
In the Houſe of Lor ds, 


| ChomasWhitebrad, William zit. i 
bead, and Fobn Bowker, exe-| 
cCutors of William Whitebead, : 
deceaſed, Ralph Davies, and 

Elizabeth Bateman (which ſaidd 
William Whitebead deceaſed, | 
| Ralph Davies, and Elizabeth pl 
Bateman reſpectively, were . 5 
cupiers of lands in the town- | 
ſhips of Great Sutton, and Little | 
Sutton, within the pariſh of ; 
Eaſtbham, in the county of 
| Cheſter, i in 1771. 


5 


"FM reverend George Travis elerk, 
vicar of the ſaid om of ; n 


The a of the * Appellats, 


HE appellants apprehending themſelves ag- 
grieved by the ſaid ſeveral decrees of 18 

Dec. 1775, [which ſee under Michaelmas Term, 
16 Geo. III.] and 1 Fuly,'1777, [which ſee under 
Trinity Term, 17 on Me! have e there- 


11 * 2h. —— : 


* 
* 


Sd cle es ge un ue Mele Tem | 
16 Ge Uh + _ | 
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Hilary Term, 19 Geo. III. 


| from Rs your Lordſhips, and humbly hope the ſame 


hall be reverſed for the following FE =) 


1 x $ 0*N:s: 


x. That although a rector, whether lay or appro- 
priate, is intitled to tithes of common right, and, on 
a bill brought by him for tithes, has nothing more 
to prove, than that he is rector; and it is incumbent 
on the defendant to prove an exemption or diſcharge, 
or a title to the tithes ; yet the caſe of a vicar is to- 
tally different, and it is as clear and ſettled a rule, that 
when there is a rector, primd facie all the tithes in the 
pariſh belong to him, as that in order to ſupport a 
a bill by a vicar for tithes in kind, he muſt prove his 
right to ſuch tithes, which muſt be either by ſhew- 


ing an actual 8 or by preſeription or 


ulage. 


a. That the reſpondent in chis caſe ks not pro- 
duced or proved any actual endowment of the vicar- 
age, nor has he given any evidence of the taking or 
receipt of any tithe hay in kind, in the ſaid town- 
ſhips of Great or Little Sutton, by any of his pre- 
. deceſſors ; but the only evidence on which he founds 
his .claim to the tithe of hay from the appellants 
ſeveral farms, is the payment of the ſaid penny called 
a tilt penny, which ſome witneſſes (who are all com- 
mon country people) for the reſpondent have ſaid, 
they were or believed was paid for tithe hay, but 


in a very vague and partial way (often obſervable 
in depoſitions), and without giving any reaſons for 


ſuch belief, or ſaying how or by whom they were ſo 
informed, and ſo as not to be admitted as legal 
evidence ; that by ſuch ſort of oral teſtimony, the 
wee endeavouts at this day, after an imme- 

| 5 morial 


Ellery reim. | 19 Geo: III. 7 


| morial enjoyment to the contrary, to app] y the as. - 


penny, as a payment for tithe, and yet in a manner 


not to be good as a modus, but ſtill as evidence to 
ſupply the want of endowment and enjoyment, and 
by ſuch means to come at the tithe hay in kind 


from the appellants farms, though it appears by the 
tithe table, which was in the reſpondent's power, that 
the tilt penny was from every houſe; and the reſpon- 
dent not having alledged or charged any thing in his 
dill relating to the ſaid tilt penny, in any manner, 


it was impoſſible for the appellants to give any an- 


ſwer to ſuch his evidence, or to examine any wits 


neſſes to contradict it, or to croſs exemine the wit 
neſſes produced by him, relating thereto, or to 


ſay any thing relating thereto; and the evi- 
dence produced and read by the faid reſpondent in 


ſupport of his claim, and relating to the ſaid tilt 
penny, was much too looſe and inconcluſive for a 
court of equity to make a decree, in favour of the 


reſpondent, a vicar, in the firſt inſtance, for pay- 


which neither he, nor any of his predeceſſors, had 
ever before taken, enjoyed, or claimed, and parti- 
cularly ſo, as no evidence ought to have been ſuffered 


to have been read to matters, which were not charged 


or alledged by the bill, or in iſſue? Wen * par- 
ties, in the n i | 


3: That the « claim to tithes, is, in its nature, 
a legal claim, and the right to tithes a legal right, 


and in the caſe of a pill filed in a court of equity by 


the reſpondent, a vicar, for the payment of tithes in 


kind, and the vicar's right to the ſaid tithes being 


denied by the defendant's anſwer, and evidence prov-. 


ing that he never had enjoyed or received the tithes 


demanded, and he having given no clear evidence of 


his 


ment of a tithe in kind, againſt common right, and. 
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Aan Term, 19 t 17. 
- bly right thereto, it is ſubmitted by the amn 


chat a court of equity (which has no original juriſ- 


diction in matters of tithe, but gives relief in eonſe- 
| quence the account prayed) ought not, in the firſt in · 
fiance, to have decreed in favour of the reſpondent, 
and thereby (in effect) eſtabliſhed bis right; but 
ought either to have left him to his remedy at law 
for che recovery of the tithe of hay, or have directed 
an iſſue to try Whether the reſpondent, as vicar of 
Eaftham, was or was not endowed of the faid tithe of 
hay; upon which iſſue, and a viue voce examination 
of the witneſſes, the queſtion would certainly be 
better and more fully diſcuſſed and decided, . than it 
ceuld: be by the court of Exchequer upon the depoſi- 
| tians; and when the moſt material part of the evidence 
was: taken and received, it was impoſſible, as before 
mentioned, for the LT moe; it * * 


3 That beſides the aforeſaid e it is an ad- 


ditional objection to the ſaid decree, as to the relief 


given againſt the appellant, Elizabeth Bateman, that 
the farm occupied by her has not been incloſed from 
the waſte above forty years, and therefore there could 
be no pretence that the penny called the tilt penny 
was in reſpect of that, and eonſequently no ſatisfac- 
tion whatſoever could be pretended to have been 
ever paid in lieu of tithe hay of that farm, and the 
reſpondent had no evidence in ſupport of his right to 
+ the tithe hay ariſing thereon. 


5 That it is certain, that the appellants and the 
former occupiers, or owners of their ſaid farms, have, 
from time immemorial, invariably taken and enjoyed the 
hay ariſing therefrom for their own uſe, without pay- 
ing any tithe thereof; and it never was conceived by any 
of them aaa ah latisfaRtion ſor the ſame ; 


| and 


AS // ea. Ax a i. 
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8 and therefore the appellants humbly inſiſt, that, in 


favour of ſuch long enjoyment, 4 grant of ſuch tithe 
hay ought to be preſumed by every court of la 
to have been made by the Pen, or pony 
of making the ene = 4 


| : F it 
6. That for the why PAO . E thechim 


to the tithe of hay in kind, made by the reſpondent, 


was never made by any former vicar of the ſaid pa- 
riſh, nor by him until ſeveral years, after he became 


vicar thereof ; and as the appellants did no more 


than defend what they apptehend they have a legal 


right to, and to preſerve the ancient ufage in the 
ſaid pariſh ; they humbly apprehend that the, court 2 
of Exchequer ought not to have decreed is to N hs 
the reſpondent the coſts of the faid ſuit. e 


7. boned hitehead, Williom White: * CEE 7 
bead, John Bowker, parties TOS 
(by bill of revivor) as er-. 
cutors of the laſt will and tei 

tament of William Whitehead !! 
deceaſed, Who Was 2 defend · | | | 

ant in and died after the firſt. 


: hearing af this cauſe, and who F d 


Was, in the year 177 f, owner Appellants 
and occupier of three tene- | © 
ments, within the townſhip 
of Little Sutton, in the pariſh | 5 
ol Zaſbam, in the county of 1 | 
Cheſter, and occupier only of 1. 
Nuo other tenements there, un- 
der Thomas Wittle, gentleman, 1 þ 
the owner thereof all Which „ 


IRE 3 
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werein 714099 dhe thre 45 
bs 7-0 many years Pre ling ha 


» Occupied 
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z Þ©2 0129339 0 
tene meit iin che ſaid. par. $195949. "214; = 
riſh: Ralpb Davies, occupier [1366 1 
only, in 1771, under George 1 5 p 
Buſbel and George Robint, gen- : 
1 e four tenements in + JJ I : 
3 toupſhip of Great Sutton, 
| 12570 - all which were in 4777, and 2 Wy 107095 
For ſeveral «years: preceding Aer dere. 
bach been occupied as one farm * 28 "is Or - 
- v: 08 tenement within the ſaĩd pa... ö 
rin: Elizabeth Bateman, occu- 1 e 
bo pier only, in the ſaid year, un- | 8 * 1 
Ce Themes Cie E, i © 
of certain lands incloſed in 80 7 1 
1735, from the waſte or com- | _ 5 
monable lands, Within the: 1:58 ?: 
towyſhi p of Great Sutton 8 f 3 dare Bei 
faid, called ATR. Feath. 


rh | Sina 5 
George Travis, clerk, vicar of. 41620 OW? t 
che faid . pariſh, - and Þariſh $ Reſpondent, ti 
church of Eaſtham,” IJ N af 
1 2 n 91 n en In e re 
70 2210 fle ef 

ug benim! We Rene : Caſe qhig99) bus ar 
ROM the deere (which Ae under Michal Riu: pe 


Z Term, 16. Geo. III.) the executors of the late 
. Wil liam: es ings and the def Gen M0 and 3 


en. Said) 7 + q 


A * 7 1 1 \ 
N 4 n 2 N 2 22 kink b 
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See the caſe of the pintft, in this cauſe, under Michaclmas Term 


16 Geo, un, 


Bateman, 


f 3 | 4 . 255 
. e e . 
but che reſpondent moſt humbly hopes, that the 
deere ſo complained of, will be affirmed in his favour 
| with ar Te” for the betet (os 


mT 


. l 3 cer $4 0 een ei dr 
% 56 6 5 * & 8. ©. ns $36 3045 IT 
1 Wade the defence of the "ſeveral apt 

| Rtinds charly falffirdini every material” Point, the ex- 
ecbtots of the late Villiam Whitthead in pF | 
being now preſenting this appeal in'dire& oppoſition 
10 an act of parliament, which makes it in efivle, 5 
B defenice 1 Wer teftaror could be true.” 
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i "hs Bersuſt the ritt-peniny modus, Peel in 110 
ene was objected to, in the court below, on the 
nd of law, and not of J corps. g. was 


viſe fer th Fudgemittr oy "Wo | F . 
"5 lo no 0 length of tie ime can giv fanfion to : 
5 , 1 1115 modus, R | $ 2 19. ext | 
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= The Becauſe ell Vike he pr pr Ae POR 
wo bearings, in. the, court below, of tn days con- 
Fil Dp) and te unanimous deerees i in that court, 
after ſix months mature deliberation, in favour of the 
reſpondents, ſeems (not ſo much to beſpeak the | 1-8 
efforts of + parties, preſuming themſelves injured, ns 
and ſeeking redreſs, as) to betray thedetermined pur- . 
poſe of a e * proved i in the cauſe, . 
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+ L think had the word Individuals been adopted, all poſſible confruc- | f 
F * — FJ. R. 


| ES "Or" „„ 9M foe: 


| 
| 

[1 
Ki 
4 
4 

| 


his judgment i into execution. 
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dered and adj adgedy that the decree complainie@ 


of de reverſed; and it is further Tatze, that the 


court of Exthiquer do diregt à trial to be had at the 
next aſhzes ſor che county of Selop,, or at ſuch other 
a . the (8d, eee ſhell, ink: 2, uren e fe 

loving jlſues, . Whether the tile-penny paid, by thes 
_ occupiers, of houſes, within the townſhip. of Gri 


; and L {4 Sutton, to the vicar of the pariſh of Kas- 


been paid and accepted as a modus or comy 


- poſition, in lieu and in ſatisfaction of tithe hay” 


with, liberty to, ingorſe the gata with any modus, 


Which che jury all find ręſpecting the payment of 


the ſaid penny and it is further ordered, that the re- 
ſpondent be plaintiff gt law, and the appellants de- 
fendants, ang that all further directions be reſerved 
till after, the i ial; and thiic the ſaid court of Eache- 

quer do give all neceſſary direQions, . carr ing; 


- 


wit Fee the oviginal alt, under Michazkidkss 2 x 16 
APA Geo! III. aud on the 2 2 a Tri init 
716 5 Tun, 17 Ges. II. 1 bi . ann 
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